





INDEX. 


A 


ACCEPTANCE OF SURVEY. 
See Lanps anp Lanp TITLEs. 


ACKNOWLEDGMENTS. 


See ConveYaNnces. Town P.rats. 


ADMINISTRATION. 


1 


2. 


See REveNvE. PLEADING. 

. Letters testamentary granted to an executor in one state have no extra 

territorial force. Naylor’s Adm’r v. Moffatt, 126. 

Letters testamentary granted to an executor in Virginia give him no 

title to property of the testator in this state, and he can not, in his 

official capacity, maintain an action in this state to recover such prop- 

erty. Id. 

. A grant of administration by a county court is a judicial act, and as 
such must be conclusive on all other courts until it is revoked; the 
validity of such grant can not be attacked collaterally. Jd. 


|. An administrator duly appointed by a county court of this state is enti- 


6 


tled to the possession of the personal property of the deceased found 
here, and his right to sue for such possession is exclusive of the for- 
eign executor, distributees, and all others. Id. 

. One S. died in Kentucky in 1826. No administration in form was had 
upon his estate, but his widow and heirs made a division of his prop- 
erty, and a certain female slave named Milly was, with other property, 
assigned to the widow. About ten years after the death of her said 
husband the widow removed to the state of Missouri, bringing with 
her said slave Milly and her children. She died in 1855, and by her 
will disposed of said Milly and her children. Letters of administration 
were afterwards taken out upon the estate of S. Held, that the ad- 
ministrators of S. were proper parties plaintiff in a suit brought for 
the possession of said slaves in behalf of the representatives of said S. 
Salmon’s Adm’rs v. Davis, 176. 

. After an administrator has appeared in a probate court and put in a de- 
fence to the allowance of a demand against the estate of his intestate, 
and has obtained judgment in the probate court, and the cause has been 
taken to the circuit court by appeal, it is too late for the administrator 
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ADMINISTRATION—( Continued. ) 


(. 


to object that he did not receive a notice of the demand as provided 
by section sixteen of article four of the administration act. (R. C. 
1855, p. 155.) Kincheloe v. Gorman’s Adm’rs, 421. 

The affidavit required by the twelfth section of article four of the ad- 
ministration act (R. C. 1855, p. 154) may be made ore tenus ; it is not 
necessarily noted on the record. Id. 


8. Judgments obtained in a sister state are not entitled, under our admin- 


istration act, to be classed in the fourth class of claims against the 
estates of decedents ; they are entitled to no preference over any other 
debts. Gainey v. Sexton’s Adm’r, 449. 


AGREEMENT. 


See BANKING. VENDORS AND PURCHASERS. CONVEYANCE. FRAvUD 
AND FRAUDULENT CONVEYANCES. 


. A subscriber to the stock of a plank road association, organized under 
the act of February 27, 1851, (Sess. Acts, 1851, p. 259,) made his sub- 
scription upon the faith of an agreement made with a previous subscri- 
ber and stockholder that he would not be required to pay his sub- 
scription unless the road should be built; held, that this agreement was 
void. Lagrange § Monticelio Plank Road Co. v. Mays, 65. 


2. A. executed in favor of B. the following agreement: “I hereby obli- 


gate myself to insure to B. ten per cent. per annum profit upon the 
amount of capital invested by him in the trade of merchandise to be 
managed by me at Louisiana, Mo. March 18, 1846. [Signed] A.” 
C. endorsed this agreement as security for A. B. invested money 
upon the faith of this agreement and endorsement. Held, that the 
liability of A. and C. was contingent and conditioned upon the profits 
accruing falling below ten per cent. upon the amount invested by B. 
McPike v. Kerr’s Exec’r, 79. 

. Where a party sues on a special contract to recover compensation due 
on its performance, he must show performance thereof on his part, or 
a legal excuse for nonperformance. Marsh v. Richards, 99. 

. Where a contractor engages to furnish materials and perform certain 
work for another—as to construct the brick work of buildings—and he 
does perform the contract, but notin the manner or with the materials 
required, he may, notwithstanding, if the party for whom the work is 
done receive and enjoy the same, recover compensation therefor. Id. 

. The value of the work as actually done proportionally to the price 
fixed in the contract is the measure of damages in such case. Jd. 

. Where a contractor engages to construct buildings with pressed brick 
fronts, and he uses a brick of inferior quality, the relative cost of 
pressed brick and the kind of brick used is a proper matter to be con- 
sidered by the jury in ascertaining the compensation to be allowed the 
contractor. Id. 

. Where a contract is reduced to writing, the written instrument is pre- 
sumed to contain the whole contract; parol evidence is inadmissible to 
contradict or vary its terms. Peers v. Davis’ Adm’rs, 184. 


8. Where a person subscribes to the stock of a railroad company upon 























AGREEMENT—( Continued.) 


condition that the road should “pass” through a certain county, and 
on a certain designated route, it is not a condition precedent to the 
right of the company to demand the amount subscribed that it should 
actually construct and complete the road along the line designated ; it 
is sufficient if the road be thus permanentlyl ocated. North Missouri 
Railroad Co. v. Winkler, 818. 

9. To constitute an agreement there must be the assent of the promissee ; 
a mere promise on one side only is not sufficient ; there must be mutu- 
ality of obligation. 

10. A promise, to support an action, must be founded on a sufficient con- 
sideration. Bailey v. Walker, 407. 

11. A. agreed with B. that if the latter would proceed with his team to a 
place at a distance he would furnish him with 3,000 pounds of “ back 
loading” from that place; B. did go with his team to the designated 
place and A. furnished him with only a portion of the freight agreed 
upon. Held, that B. was entitled to recover for the whole amount 

Burrow v. Pound, 485. 

12. Where a person contracts with a railroad company to grade and con- 
struct a division of the road, the company to retain a certain percentage 
as a security for the completion of the entire work, and the contractor 
sublets a portion of the division to another, and it is agreed between 
them that the contractor shall retain a certain percentage as a security 
for the completion of the subcontract, and the subcontractor completes 
his portion, and it is received, he may recover the sum agreed upon, 
including the percentage, of the contractor, although the latter may 
have failed to entitle himself to his percentage as against the railroad 
company. Blair v. Corby, 480. 


agreed upon. 


AMENDMENTS. 


See PLEADING. 


APPEAL. 


See BoonviLLe. 


ASSIGNMENTS. 


See Fraups AND FRAUDULENT CONVEYANCES. 
1. There is nothing in the act concerning voluntary assignments, (R. C. 
1855, p. 202,) which authorizes the circuit court, on a motion of a 


Writ OF PROHIBITION. 

1. An appeal will not lie under the general law of this state by a county 
from a judgment of a county court allowing an account against the 
same. Whitehead v. Stoddard County, 138. 

2. This rule applies to the district county court organized under the act 
of March 1, 1855, (Sess. Acts, 1855, p. 474,) for the counties of Stod- 
dard, Dunklin and Butler. Jd. 

ARBITRATIONS. 

1. It is not essential to an arbitration that it should adjust all matters in 
difference between the parties; an award determining a single one of 
several matters in difference may be final and conclusive so far as it 
goes. Pearce v. McIntyre, 433. 
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Brown v. Rice, 322. 
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ASSIGNMENTS—( Continued.) 


creditor, to direct the assignee to let in such creditor and allow him to 
prove up his demands against the assigned effects. January v. Powell 
§ Co.’s Assignee, 241. 

2. If the assignee improperly refuse to allow the creditor to prove his 
claim, the proper remedy for the creditor to resort to is a writ of man- 
damus. dd. 


ATTACHMENT. 


1. A foreign corporation, which has its chief office or place of business 
within this state, can not be sued by attachment upon the ground of 
nonresidence ; the liability of such corporations to attachment under 
the attachment act of 1855 (R. C. 1855, p. 238) is limited to the cases 
where they have their chief office or place of business out of this state. 
Farnsworth v. Terre-Haute, Alton § St. Louis Railroad Co., 75. 

2. A foreign corporation having its chief office or place of business in this 
state may, it seems, be sued, as if resident here, by ordinary writ of 
summons. Id. 

8. If the bond filed by a plaintiff in an attachment suit be insufficient, he 
has a right to file another. (R. C. 1855, p. 242, § 9.) Beardslee v. 
Morgan, 471. 


ATTORNEY AT LAW. 


1. An attorney at law is a competent witness in a cause in which he is en- 
gaged as attorney; he may testify as to privileged communications 
made to him by his client, if they are otherwise relevant, when called 
upon by his client soto do. Riddles v. Aiken, 453. 


ATTORNEY’S FEES. 
See Partition, 1, 2. 


BAILMENT. 
See Common CARRIER. 


1. A watchmaker who receives a watch to repair is bound to use ordinary 
diligence in its safe-keeping; if the watch while in his custody be 
stolen through his negligence he will be liable. A demand for the 
watch by the bailor would not in such case be necessary to entitle him 
to sue. Halyard v. Dichelman, 459. 

2. An innkeeper has a lien upon the goods of guests only, not upon the 
goods of persons boarding with such innkeeper under a special con- 
tract. Hursh v. Byers, 469. 


BANKING. 
1. If a corporation to which the act to prevent illegal banking (R. C. 1855, 
p. 286) is applicable violate the same by receiving and passing bank 
notes of less denomination than five dollars, this violation may be 
pleaded in bar of any suit instituted by such corporation. (R. C. 
1855, p. 288, § 9.) Christian University v. Jordan, 68. 
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BANKING—( Continued.) 


2. To render a corporation responsible for the acts of its agent, a treas- 


urer, in illegally receiving or passing bank notes of less denomination 
than five dollars, it is not necessary that the agent should have express 
authority from the corporation. Jd. \ 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


bo 


“J 


See Lim1tTaTion, 2. EvipEence, 380. 
i. 


Where a promissory note is made to an administrator in his representa- 
tive character, and such administrator dies, a suit thereon may be 
properly brought in the name of the executor of such administrator. 
Cook’s Exec’r v. Holmes, 61. 


. No endorsement or written assignment of a promissory note is necessa- 


ry to enable the holder thereof to maintain an action thereon in his own 
name. Lewis v. Bowen’s Adm’r, 202. 


. What is due diligence in giving notice of dishonor of a bill of exchange 


is a question of law when the facts are admitted; where the facts are 
disputed, the court should give hypothetical instructions, leaving the 
facts to be determined by the jury. Linville v. Welch, 203. 


. If the residence of the endorser of a dishonored bill of exchange is un- 


known to the holder, inquiry should be made to ascertain his domicil 
or place of business. Jd. 


. A bill of exchange drawn in one state of the United States upon a per- 


son in another state is to be treated as a foreign bill of exchange; in 
case of dishonor, protest is necessary ; it is not necessary, however, that 
the notice of dishonor should be accompanied by a copy of the protest. 
The notice may be a verbal one. Jd. 


. Presentment of a bill of exchange to the drawee must be made ina 


reasonable time. What time will be reasonable depends upon the cir- 
cumstances of the case. Id. 


. Ina suit upon a promissory note absolute on its face, parol evidence is 


inadmissible to show that, though absolute in form, it was payable only 
upon a contingency, or that in a certain event only one-half the amount 
was to be paid. Smith’s Adm’rs v. Thomas, 307. 


. In the execution of a promissory note a person may adopt and ratify 


the signing of his name by another. Dow’s Exec’r v. Spinney’s Exec- 
utor, 386. 


. Where a promissory note is given to a guardian of an insane person 


as guardian, he may institute suit upon it in his own name. Wickerson 
v. Gilliam, 456. 


BOATS AND VESSELS. 
See Common CARRIER. 


BOND. 


See PartnersuiP, 5, 6. REVENUE. 


BOONVILLE, CITY OF. 


1. 


In cases arising under the ordinances of the city of Boonville in which 
the fines assessed do not exceed the sum of five dollars, the decision of 
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BOONVILLE, CITY OF—( Continued.) 


the mayor is final; it can not be reviewed on appeal or certiorari ; nor 
can a writ of prohibition be resorted to to restrain the collection of the 
fine. Wertheimer v. Boonville, 254. 


BUTLER COUNTY. 
See County Courts. 


CARONDELET COMMON. 
See Lanps anp LAND TITLEs. 


CERTIORARI. 
See BoonviLLe. 


CHARITIES. 

1. The City of St. Louis, under its charter and the general law concerning 
corporations, has power to acquire and hold such land beyond the lim- 
its of the city as may be necessary for the purposes of the corporation ; 
the right of the city to hold land beyond the city limits is not restricted 
to the specific purposes mentioned in the second section of the first 
article of the charter of St. Louis of March 3, 1851. Chambers v. City 
of St. Louis, 543. 

2. The question whether a municipal corporation, authorized to purchase 
and hold real estate for certain purposes, transcends the exact limits of 
its power, and acquires land that it is not authorized to hold for any of 
the purposes of the corporation, can only be raised and determined in a 
proceeding instituted at the instance of the state. Jd. 

8. Municipal corporations may hold property in trust for charitable uses ; 
they may be compelled in equity to administer and execute the trusts 
imposed upon them. Jd. 

4. The statute of 43 Elizabeth concerning charitable uses is, it seems, in 

force in this state. Jd. 

5. Gifts to charitable uses were valid and binding dispositions previous to 
the passage of the statute 43 Elizabeth, ch. 4; the law of charities did 
not derive its existence from said statute. The jurisdiction of courts 
of equity over charitable uses and devises is not grounded, in this 
state, upon said statute, but upon the common law. Id. 

6. In the year 1849 one Bryan Mullanphy made his last will in the follow- 
ing words: “I, Bryan Mullanphy, do make and declare the following 
to be my last will and testament: One equal undivided third of all my 
property, real, personal and mixed, I leave to the City of St. Louis, in the 
state of Missouri, in trust, to be and constitute a fund to furnish relief to all 
poor emigrants and travelers coming to St. Louis on their way bona fide to 
settle in the west. I do appoint Felix Costé and Peter G. Camden exec- 
utors of this, my last will and testament, and of any other will or exec- 
utory devise that I may leave. All and any such document will be 
found to be olograph, all in my own handwriting. In testimony where- 
of witness my hand and seal. [Signed] Bryan Mullanphy (seal).” 
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CHARITIES—( Continued.) 


The testator died in 1851, leaving a large estate, valued at more than 
a million and a half of dollars, the greater part of which consisted of 
lands situate in St. Louis county, beyond the limits of the city. The 
will was duly admitted {o probate. Held, that the devise was a good 
and valid devise ; that the City of St. Louis was capacitated to take 
and hold all the property embraced within the terms of the will upon 
the trusts therein indicated, and to execute and administer said trusts, 
subject to the control of a court of equity. Zd. 


CITY OF ST. LOUIS. 


See CHARITIES. 


CLAIM AND DELIVERY OF PERSONAL PROPERTY. 


1. Where, in an action under the eighth article of the practice act of 1849, 
the plaintiff gives a return bond and receives the property sued for, 
and fails to prosecute the action with effect, an assessment of the value 
of the property and of damages for its detention may be made and 
judgment against the plaintiff rendered, as directed in sections eight 
and nine of the replevin act of 1845. Summary statutory proceedings 
may also be had under section nine of the eighth article of the practice 
act of 1849. The party may also, after the final determination of the 
suit, resort to his common law action on the return bond, and may re- 
cover full damages within the limit of the penalty, although no judg- 
ment may have been rendered for the return of the property or for 
damages. Hansard v. Reed, 472. 

2. Where, in an action under the eighth article of the practice act of 1849, 
the plaintiff gave a return bond and received the property sued for, and 
the court sustained a demurrer to the petition, and gave judgment for 
costs against the plaintiff, no assessment of the value of the property 
or of damages for its detention being made, nor a return of the property 
awarded, and afterwards the court at the same term granted the plain- 
tiff leave to amend his petition; held, that the grant of leave to amend 
impliedly set aside the judgment for costs against plaintiff and rein- 
stated the cause; and that the cause being still undetermined it would 
be premature for the defendant to institute a suit on the return bond. 
Id. 


CLERK OF ST. LOUIS CRIMINAL COURT. 


See FEEs. 


COMMON CARRIER. 


1. In an action against a steamboat in which it is sought to hold the steam- 
boat responsible as a common carrier, it is not necessary that the peti- 
tion should expressly state that the steamboat is a common carrier ; 
it is sufficient if it clearly appear from the whole petition that the con- 
tract of affreightment, the breach of which is complained of, was en- 
tered into with her in that capacity. Smithers v. Steamboat War Eagle, 

812. 
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CONDEMNATION OF PRIVATE PROPERTY TO PUBLIC USES. 


1. Where land is condemned in behalf of a railroad company, the validity 
of such condemnation can not be called in question in a collateral pro- 
ceeding. Evans v. Haefner, 141. 

. In proceedings instituted by a railroad company to obtain the condem- 
nation of private property, the court, on confirming the report of the 
commissioners, ordered the plaintiff to deposit the compensation assess- 
ed forthwith with the clerk of the court to the credit and on account 
of the defendant. The clerk tendered the money to the attorney of 
the defendant and he refused to receive it. Held, that the company 
was justified in entering upon and taking possession of the land con- 
demned. Id. 

. Where land is condemned in behalf of a railroad company, the decree 
of condemnation, it seems, vests in the company the title to the earth 
and minerals found above the grade of the road, and whose excava- 
tion is necessary for the construction of the road; minerals lying below 
the level of the road, and whose excavation is not necessary in the 
construction of the road, belong to the owner of the land condemned. 
Id. 

4. Where, in proceedings instituted in behalf of the Hannibal and St. 
Joseph Railroad Company, under its charter, to obtain a condemnation 
of land, the report of a set of commissioners or viewers is sect aside, the 
judge in ordering a review must appoint a new set of viewers. (Sess. 
Acts, 1857, p. 250, § 9.) Hannibal § St. Joseph Railroad Co. v. Row- 
land, 887. 

5. Where the judge, upon the making of the report of the viewers, sets 
the same aside on the ground that the damages had not been estima- 
ted in the mode required by the law, the award of damages being con- 
ditional, and sends back the same viewers with instructions as to the 
rule in assessing damages, this would not be a review within the mean- 
ing of the charter, and would not require the appointment of a new 
set of viewers, nor would it come within that provision of the charter 
that provides that “not more than one review shall be granted to the 
same person.” Id. 


CONFIRMATIONS. 
See Lanps anp Lanp TITLEs. 


CONSTABLE. 


See ScnHoo xs. 


i) 


oo 


1. A constable who levies upon and sells property under an exccution not 
directed to him and illegally in his hands, may be treated as a mere 
trespasser; the constable must derive his authority from the justice 
who rendered the judgment or his successor in office. Barley v. Tip- 
ton, 206. 

2. The officer receiving an execution from a justice of the peace should 
endorse thereon the time of its receipt. The docket of the justice can 
not be received in evidence to show the date of the receipt of the exe- 
cution by the constable. Gott v. Williams, 461. 
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CONSTITUTIONAL LAW. 


See CriMES AND PUNISHMENTS, 9. CONDEMNATION OF PRIVATE PROP- 
ERTY TO Pusiic UsEs. JUDGMENTS OF SISTER STATES. 


1. The pardoning power granted by the constitution to the governor of 
this state extends to the granting of pardons as well before as after 
conviction. State v. Woolery, 300. 

. The general assembly has power under the constitution to create muni- 
cipal corporations and to confer upon them the authority to pass police 
regulations and to punish persons for their violation. State v. Cowan, 
830. State v. Hambleton, 836. State v. Tilton, 336. 

8. If a municipal corporation created by the law of this state should take 
cognizance of an act made an offence by its ordinances and punish it, 
the person thus punished can not be subjected again, under the gene- 
ral law of the state, to punishment for the same act or offence. d. 

4. The general assembly has power under the constitution to enact that, 
for offences of the grade of misdemeanors, persons may be proceeded 
against criminally either by indictment or by information. Jd. 

. Although by the general law of the state persons charged with certain 
offences of the grade of misdemeanors must be proceeded against crim- 
inally by indictment, yet the general assembly may grant to municipal 
corporations the power to ordain that persons charged with such offen- 
ces may be proceeded against criminally by information. The general 
state law and the municipal ordinance may have a concurrent opera- 
tion. Jd. 


CONSTRUCTION. 
See WILLS. AGREEMENT. CONVEYANCES. FRAUD AND FRAUDULENT 
CONVEYANCES. 
CONTRACT. 
See AGREEMENT. 
CONVEYANCES. 
See AGREEMENT. FrAuUD AND FRAUDULENT CONVEYANCES. WILLS 
AND TESTAMENTS. 


i) 


cr 


1. Drunkenness does not render a deed made under its influence abso- 
lutely void, but only voidable; so long as the grantor in the deed ac- 
quiesces in it, it can not be impeached by third persons on the ground 
that it was executed by him when drunk. Laton’s Adm’r v. Perry, 96. 

2. A., being the owner of two sections of land, by instrument dated in 
1886 and recorded in 1837, sold and agreed to convey to B. an undivi- 
ded one-fourth part thereof. The interest thus acquired passed to and 
became vested in C. by deed dated April 29, 1842, but not recorded 
until December 20, 1847. A., by deed dated in 1889 and recorded in 
1841, conveyed said two sections to D. and E. subject to the rights of 
B.’s representatives under the above agreement. Under this deed to 
D. and E., C. became interested to the extent of an undivided fourth 
part of the interest thus acquired by said D. and E. In 1844, under 
an execution issued against C., the sheriff levied upon “all the right, 
title, interest and estate of the said C. in and to” the several tracts 
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3. 


INDEX. 


CONVEYANCES—( Continued.) 


embraced in the deed from A. to D. and E., together with other tracts. 
In the levy and advertisement the tracts described in the deed from A. 
to D. and E. are designated by the numbers of the sections, township 
and range, after which there follows this further description: “ Being 
the same property conveyed by A. to D. and E. by deed dated 28th of 
June, 1839, and recorded in book O, p. 851 and 852.” The deed of the 
sheriff adopts the descriptions contained in the levy and advertisement, 
and conveys to the purchaser “all the right, title, interest and claim” 
of C. in and to said tracts so described. Held, that the purchaser, by 
this sheriff’s deed, acquired title to that interest only which was vested 
in C. under the deed from A. to D. and E., and not to that held by him, 
at the date of the levy and sale, under the title acquired by B. from A. 
Parks v. Watson, 108. 

. Where a deed of a married woman is invalid by reason of a defective 
acknowledgment, she may ratify and confirm the same after becoming 
discovert ; a mere parol adoption would not be sufficient ; it would be 
within the statute of frauds. Price v. Hart, 171. 

. Where an administrator’s deed conveying lands refers to the report of 
sales made by the administrator to the county court, such report, to- 
gether with a plat of lots sold accompanying it, will be regarded as 
incorporated with the deed for purposes of construction and interpre- 
tation; they will be admissible in evidence to determine the bounda- 
ries of the land conveyed by the administrator’s deed. Orrick v. Bow- 
er, 210. 

. A call for quantity in a deed must yield to a more definite description 
by metes and bounds. dd. 

. Where a person, owning a tract of land containing, say twelve hun- 
dred acres, conveys five hundred acres thereof, not designating the land 
conveyed by metes and bounds, the purchaser will hold an undivided 
interest in the whole proportional to the number of acres conveyed to 
him. Pipkin v. Allen, 229. 


CORPORATIONS. 


See AGREEMENT, 1, 8. ConsTiITUTIONAL Law. CHARITIES. 

. If a corporation to which the act to prevent illegal banking (R. C. 1855, 
p. 286) is applicable violate the same by receiving and passing bank 
notes of less denomination than five dollars, this violation may be 
pleaded in bar of any suit instituted by such corporation. (R. C. 1855, 
p. 288, § 9.) Christian University v. Jordan, 68. 


2. To render a corporation responsible for the acts of its agent, a treasu- 


rer, in illegally receiving or passing bank notes of less denomination 
than five dollars, it is not necessary that the agent should have express 
authority from the corporation. Id. 

A foreign corporation, which has its chief office or place of business 
within this state, can not be sued by attachment unon the ground of 
nonresidence ; the liability of such corporations to attachment under 
the attachment act of 1855 (R. C. 1855, p. 238) is limited to the cases 
where they have their chief office or place of business out of the state. 
Farnsworth v. Terre-Haute, Alton § St. Louis Railroad Co., 75. 
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CORPORATIONS—(Continued.) 


. A foreign corporation having its chief office or place of business in this 
state, may, it seems, be sued, as if resident here, by ordinary writ of 
summons. Id. 

. In order to establish an agency in behalf of a corporation it is not in- 
dispensable to show a written authority or a vote or resolution of the 
corporate authorities. Williams v. Christian Female College, 250. 

. When a member of the board of trustees of a corporation, at a session 
of the board, makes a statement in respect to its action, and such state- 
ment is allowed to pass uncontradicted, such statement, although evi- 
dence against the board, is not conclusively binding upon it. Jd. 

. Where the officers of a municipal corporation, without authority, as- 
sess against a person for taxation land belonging to the corporation, 
and collect taxes thereon, and return the same as delinquent for non- 
payment of taxes, buy the same at the tax sale and convey the same 
upon redemption, the corporation will not be estopped, by these acts of 
her officers and agents, to claim the property as her own. City of St. 
Louis vy. Gorman, 593. 


‘ COUNTIES. 


1 


pa] 


1 





oO. 


See County Covrts. 


COUNTY COURTS. 


See Insane PERsons. 

. The county courts are not agents of their respective counties in exer- 
eising their statutory jurisdiction over probate matters, guardians, 
minors, lunatics, idiots, &c. In this field of jurisdiction they are a 
branch of the state judiciary, and the counties can not be held respon- 
sible for their action. Miller v. Iron County, 122. 


2. An appeal will not lie under the general law of this state by a county 


from a judgment of a county court allowing an account against the 
same. Whitehead v. Stoddard County, 138. 

This rule applies to the district county court organized under the act 
of March 1, 1855, (Sess. Acts, 1855, p. 474,) for the counties of Stod- 
dard, Dunklin and Butler. Jd. 


COUNTY COLLECTOR. 


See REVENUE. 


COUNTY SURVEYOR. 


See Roaps anp HigHways. 


COURTS. 


. The county courts are not agents of their respective counties in exer- 
cising their statutory jurisdiction over probate matters, guardians, 
minors, lunatics, idiots, &c. In this field of jurisdiction they are a 
branch of the state judiciary, and the counties can not be held respon- 
sible for their action. Miller v. Iron County, 122. 


CREDITORS. 


See Dower, 1, 2. Fraup AND FravuDULENT CoNVEYANCES. ASSIGN- 
MENTS. 
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INDEX. 


CRIMES AND PUNISHMENTS. 
See Practice AND PROCEEDINGS IN CRIMINAL CASES. 


k. 


~ 


Where three persons are jointly indicted for murder, one as principal 
in the first degree, the others as aiders and abettors, and the one in- 
dicted as principal in the first degree is put upon his trial first and ac- 
quitted, the record of his acquittal is inadmissible in evidence in favor 
of the others. State v. Ross, 32. 


. Where several persons are jointly indicted for murder, one as principal 


in the first degree, the others as aiders and abettors, each defendant 
may be tried as principal either in the first or second degree. Id. 


. Where a person is indicted for murder in the first degree, and is put 


upon his trial and convicted of murder in the second degree, and a new 


“trial is ordered at his instance, he can not legally be put upon his trial 


again upon the charge of murder in the first degree; he can be put 
upon his trial only upon the charge of murder in the second degree. 
(Scott, Judge, dissenting.) Jd. 

To authorize the giving of instructions, there must be facts in evidence 
upon which to base them ; nor should they contain comments upon the 
testimony. Id. 


. In the case of a joint indictment of several for the joint commission of 


a crime, when once the conspiracy or combination is established, the act 
or declaration of one conspirator in the prosecution of the common 
enterprise is admissible in evidence against all. Acts or declarations of 
one, made after the common enterprise is ended, whether by accom- 
plishment or abandonment, are not admissible in evidence against the 
others. Id. 

The rule requiring prima facie proof of the conspiracy or combination 
to be first made before the act or declarations of one conspirator or ac- 
complice can be admitted against the others is not inflexible ; the judge 
may, in his discretion, under peculiar and urgent circumstances, per- 
mit such acts and declarations to be introduced before sufficient proof 
is given to establish the conspiracy or combination. Jd. 


7 The ninth section of the first article of the act concerning jurors (R. C. 


1855, p. 910), which provides that ‘no exception to a juror on account 
of his citizenship, nonresidence, state, or age, or other disability, shall be 
allowed after the jury are sworn,” does not apply to the objection that 
the juror had formed or delivered an opinion on the issue or any mate- 
rial fact to be tried ; if the latter objection be made on a motion for a 
new trial, the court must entertain it. Jd. 


. It is not incumbent upon the State in a prosecution for murder, if there 


is a failure to prove that the mortal blow was struck with the weapon 
mentioned in the indictment, to prove what the weapon used was. 
State v. Cushing, 215. 


. The twenty-fifth section of the fourth article of the act regulating prac- 


tice in criminal cases, (R. C. 1855, p. 1176,) which prescribes that if a 
defendant be indicted by a wrong name, and he does not declare his 
true name before pleading, he shall be proceeded against by the name 
in the indictment; if he allege that another name is his true name, it 
must be entered on the minutes of the court, and after such entry the 











10. 
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14. 
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CRIMES AND PUNISHMENTS—( Continued.) 


trial and all other proceedings shall be had against him by that name, 
referring also to that name by which he is indicted, &c.—is constitu- 
tional. State v. Schricker, 265. 

The general assembly has power under the constitution to create muni- 
cipal corporations and to confer upon them the authority to pass police 
regulations and to punish persons for their violation. State v. Cowan, 
330. 

If a municipal corporation created by the law of this state should take 
cognizance of an act made an offence by its ordinances and punish it, 
the person thus punished can not be subjected again, under the general 
law of the state, to punishment for the same act or offence. Jd. 


. The general assembly has power under the constitution to enact that, 


for offences of the grade of misdemeanors, persons may be proceeded 
against criminally either by indictment or by information. d. 


. Although by the general law of the state persons charged with certain 


offences of the grade of misdemeanors must be proceeded against crim- 
inally by indictment, yet the general assembly may grant to municipal 
corporations the power to ordain that persons charged with such offen- 
ces may be proceeded against criminally by information. The general 
state law and the municipal ordinance may have a concurrent opera- 
tion. Id. 

Where an indictment contains two counts, one founded on the 35th, the 
other upon the 39th, section of the second article of the act concern- 
ing crimes and punishments, (R. C. 1855, p. 565, 567,) and both 
counts relate to the same transaction, the defendant is not entitled to 
demand that the prosecution shall select the count upon which the 
defendant shall be tried. State v. Davis, 391. 


. Every felonious act must be charged to have been feloniously done ; 


this requirement will be satisfied, in an indictment founded upon the 
89th section of the second article of the act concerning crimes and pun- 
ishments (R. C. 1855, p. 567,) by an averment that the assault was 
made feloniously and that the striking, cutting and thrusting were done 
feloniously, although the maiming, wounding, disfiguring or doing 
great bodily harm may not be directly charged to have been done felo- 
niously. Jd. 


. Principals in the first and second degrees are in law equally guilty ; 


there is no difference in the grade of their offences. The one charged 
as principal in the first degree, if properly indicted himself, can not 
take advantage of defective averments, if any, against those indicted 
as principals in the second degree. Id. 

It is not good cause of challenge to a juror in a criminal case that he 
has formed or delivered an opinion on the issue or any material fact to 
be tried, if it appear that such opinion is founded only on rumor and 
not such as to prejudice or bias his mind. (R. C. 1855, p. 1191, § 14.) 
Id. 

In an indictment for selling liquor without a license it is not necessary 
to state to whom the sale was made, or that it was made to some per- 
son or persons to the jurors unknown. State v. Spain, 415. 
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CRIMES AND PUNISHMENTS—( Continued.) 


19. An indictment, founded on the fifteenth section of the seventh article 
of the act concerning crimes and punishments (R. C. 1855, p. 620), 
which charges that the defendant did wilfully and unlawfully disturb 
the peace of a neighborhood “‘ by then and there cursing and swearing, 
and by loud and abusive and indecent language,” is sufficient. State v. 
Fogerson, 416. 

20. To sustain the charge made in an indictment founded on that section 
itis not necessary to show that every person in the neighborhood was 
disturbed ; nor would the testimony of individuals be admissible in 
behalf of defendant to show that they were in the neighborhood and 
they were not disturbed. Jd. 

21. An indictment for a felonious assault with intent to kill is not rendered 
defective by any omission to charge therein that the offence was com- 
mitted “on purpose and of malice aforethought.” State v. Stewart, 
419. 

22. In an indictment for a felonious assault with intent to kill, the question 
of the intent of the accused is a question of fact for the jury ; it may 
mislead them to instruct that the ‘‘law presumes that every man in- 
tends the necessary and probable consequences of his acts.” Jd. 

23. An indictment charging that the defendant “on, &c., at, &c., did unlaw- 
fully sell intoxicating liquors in less quantity than one gallon without 
then and there having a.dram-shop keeper’s license, or any other au- 
thority,” &c., is insufficient; the indictment should set forth the partic- 
ular acts constituting the violation of the law upon which the indict- 
ment is framed. State v. Coz, 475. 


CRIMINAL LAW. 
See CRIMES AND PUNISHMENTS. PRACTICE AND PROCEEDINGS IN 
CRIMINAL CASES. 


D 


DAMAGES. 
See AGREEMENT, 4, 5, 6. Partnersuip, 5, 6. 
DAY IN COURT. 
See Mrnors. 
DECREE. 
See PARTNERSHIP, 8. JUDGMENTS. 
DEDICATION TO THE PUBLIC. 
1. Where streets of a town have once been dedicated to the public, the 
proprietors can not resume the property in such streets; there may be 
a dedication to the public of the streets of a town although the proprie- 
tors laying out such town may not comply with the provisions of the 
act concerning the plats of towns and villages. (R. C. 1845, p. 1055.) 
Ragan v. McCoy, 356. 
DEFECTIVE ACKNOWLEDGMENT. 
See Conveyances. Town P ats. 














































DELINQUENT LIST. 
See REVENUE. 


DEPOSITIONS. 
See EvIDENCE. PRACTICE. 


1. Where a party to a suit seeks to read in evidence a deposition taken in 
the cause on the ground that the witness resides at a greater distance 
than forty miles from the place of trial, he must prove that fact; the 
statement of the deponent in his deposition is not admissible in evidence 
for that purpose. Grinnan v. Mockbee, 345. 


DIVORCE. 


1. Where the evidence in a divorce case is conflicting, and the decision of 
the court that tries the cause depends upon the credibility of the wit- 
nesses, the supreme court will not interfere. Stevenson v. Stevenson, 95. 

. Where a wife seeks a divorce from her husband she must separate her- 
self from his bed; she can not expect to maintain her suit and share 
his bed at the same time. Harper v. Harper, 301. 

8. Courts will not grant divorces to those who, by a long course of ill-ad- 

vised and imprudent conduct, have produced such a state of alienation 
of feeling as would, if unexplained, seemingly warrant a divorce. Jd. 


DOWER. 


1. The mere right of a widow to dower before an assignment to her is not 
such an interest or estate as can be levied on and sold under an execu- 
tion against her or a subsequent husband; the dower must first be as- 
signed to the widow. Walter v. Mardus, 25. 

2. Should the mere right of a widow to dower before assignment be levied 
on and sold under a judginent against a subsequent husband, the pur- 
chasers would not be creditors within the meaning of the thirty-first 
section of the dower act of 1845 (R. C. 1845, p. 435), or the thirty- 
eighth section of the dower act of 1855 (R. C. 1855, p. 676.) Jd. 

8. A husband dying, his widow and heirs made a division of his estate, in- 
cluding slaves, among them. The widow afterwards dying, the admin- 
istrators of the husband instituted suit against persons claiming under 

: the widow for the possession of certain slaves that had been assigned 

to the widow. Held, that a bond executed by the heirs at the time of 
the division and by which they bound themselves to abide by the divi- 
sion, but which was not signed by the widow, though read over to her 
and not objected to, was admissible in evidence as part of the res geste, 
in behalf of the administrators, to show that the assignment was made 
to the widow as dower and not absolutely. Salmon’s Adm’rs v. Davis, 
176. 

’ 4. Declarations of a person in possession of personal property as dowress 
for life only, can not be received in evidence to elevate her estate into 
an absolute one. Id. 

. Where a lot with a dwelling-house thereon is owned by two persons as 
tenants in common, and one dies in possession of the whole, leaving a 
widow residing therein, she will not be entitled, under the sixteenth 

section of the dower act of 1845 (R. C. 1845, p. 432) as against the sur- 


to 


cor 





620 INDEX. 


DOWER—( Continued.) 
viving tenant in common, to remain in possession of the whole lot 
until dower is assigned her. Collins v. Warren, 286. 

6. A deed of gift of slaves made by a husband in anticipation of death 
and with a view to defraud his widow of her dower in such slaves 
will be held void as against the widow. Zucker v. Tucker, 350. 

. A bequest of personal property by a husband to his wife would be no 
bar, under the tenth section of the dower act of 1845, (R. C. 1845, 
p. 431,) to her right of dower in the real estate of the husband. Pem- 
berton v. Pemberton, 408. 

8. Whether such a bequest would, if accepted, be a bar to the widow’s 
right of dower in the residue of the personal estate must depend upon 
the intent and meaning of the will of the husband. If it is manifest 
from a fair construction of the will that the testator intended the be- 
quest to be in lieu of dower, the widow must make her election ; she 
can not accept the bequest and also claim dower as allowed by law. Jd. 


DRUNKENNESS. 

1. Drunkenness does not render a deed made under its influence absolutely 
void, but only voidable ; so long as the grantor in the deed acquiesces 
in it, it can not be impeached by third persons on the ground that it 
was executed by him when drunk. Laton’s Adm’r v. Perry, 96. 

DUNKLIN COUNTY. 
See County Courts. 


~I 


E 


EJECTMENT. 

1. The following is not a sufficient finding of the facts, in an action of 
ejectment, within the meaning of the practice act of 1849: “ This 
cause being submitted to the court for trial, the court finds that said 
defendant is not guilty of unlawfully withholding from said plaintiff 
the possession of the premises in the petition mentioned in manner and 
form as therein stated; it is therefore considered by the court,” &c. 
Bailey v. Wilson, 21. 

2. Where an action of ejectment is brought against several, and it appears 
that their possession is not joint, but several and adverse, of separate 
portions of the tract claimed, the plaintiff may be required to elect 
against which of the defendants he will proceed to take judgment. 
Keene v. Barnes, 877. 

ELECTION. 

See WiLts anp TESTAMENTS. DOWER. 
ENTRY. 

See Lanps anp Lanp TITLEs. 
EQUITY. 

See Fraup AND FRAUDULENT CONVEYANCES. 

1. Where land is purchased in good faith at an administrator’s sale, which 
is void because the requirements of the statute are not pursued, and 
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EQUITY—( Continued.) 


the purchase money is applied in extinguishment of a mortgage to 
which such land was subject in the hands of the owner, the purchaser 
will be subrogated to the rights of the mortgagee to the extent of the 
purchase money applied in the extinguishment of the mortgage, and 
the owner will not be entitled to recover possession until he repays 
such purchase money. Vallé’s Heirs v. Fleming’s Heirs, 152. 

2. A., being indicted for the murder of B., employed C. as attorney-at-law 
to defend him. As compensation for the services to be rendered, A. 
conveyed to C. a tract of land. C., after rendering some service as 
attorney, died, and D. was employed as attorney to defend A. As 
compensation for professional services rendered, A. conveyed to D. 
the same land previously conveyed to C. Held, that there was no 
equity in favor of D. that would entitle him to have the conveyance 
to C. set aside and the title vested in himself in whole or in part. King 
v. Blennerhassett, 174. 

3. A person standing in a fiduciary relation to another will not be permit- 
ted, in the management of the property committed to his charge, to 
derive an advantage at the expense of his cestui que trust. Jamison v. 
Glascock, 191. 

4 This rule applies to the case where a person, in whose favor another 
has confessed a judgment, accepts a power of attorney constituting him 
an agent of the latter to dispose of certain lots and parcels of land, and 
then has an execution issued upon the judgment by confession and 
levied upon those lots, and purchases the same himself at sheriff’s 
sale. Jd. 

5. Where two own a tract of land as tenants in common, and a third per- 
son acquires title to a portion thereof by adverse possession under the 
statute of limitations, the portion thus lost will be the common loss 
of the two estates held in common, and will be distributed between 
them according to their respective interests. Pipkin v. Allen, 229. 

6. A. conveyed certain real estate to B. in trust to secure a debt due C. 
Afterwards D. obtained a judgment against A. and the interest of A. 
in said real estate was levied on and sold under the judgment, and D. 
became the purchaser. Previous to this purchase the trust debt had 
been satisfied. The trustee (B.) afterwards sold said real estate under 
the deed of trust and C. became the purchaser. Held, that D. was 
entitled to a decree of title against C. Blanchard vy. Baker, 441. 


ESTOPPEL. 


See Partnersuip, 8. Lanps anp Lanp Tit es, 11, 12, 13, 14, 15. 
Courts. JUDGMENTS OF SISTER STATES. 


1. Where the officers of a municipal corporation, without authority, assess 
against a person for taxation land belonging to the corporation, and 
collect taxes thereon, and return the same as delinquent for nonpay- 
ment of taxes, buy the same at the tax sale and convey the same upon 
redemption, the corporation will not be estopped, by these acts of her 
officers and agents, to claim the property as her own. City of St. Louis 
v. Gorman, 593. 


40—VOL. XXIX. 
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INDEX. 


EVIDENCE. 
See Crimes AND PuNISHMENTS, 1, 5, 6. DEPOSITIONS. 


E 


Where three persons are jointly indicted for murder, one as principal 
in the first degree, the others as aiders and abettors, and the one in- 
dicted as principal in the first degree is put upon his trial first and ac- 
quitted, the record of his acquittal &® inadmissible in evidence in favor 
of the others. State v. Ross, 32. 


. To authorize the giving of instructions, there must be facts in evidence 


upon which to base them ; nor should they contain comments upon the 
testimony. Id. 


. In the case of a joint indictment of several for the joint commission of 


a crime, when once the conspiracy or combination is established, the act 
or declaration of one conspirator in the prosecution of the common 
enterprise is admissible in evidence against all. Acts or declarations of 
one, made after the common enterprise is ended, whether by accom- 
plishment or abandonment, are not admissible in evidence against the 
others. Jd. 


. The rule requiring prima facie proof of the conspiracy or combination 


to be first made before the act or declarations of one conspirator or ac- 
complice can be admitted against the others is not inflexible ; the judge 
may, in his discretion, under peculiar and urgent circumstances, per- 
mit such acts and declarations to be introduced before sufficient proof 
is given to establish the conspiracy or combination. Jd. 


. The official correspondence of the commissioner of the general land 


office and of the register and receiver of the United States land offices 
is admissible in evidence to prove the official acts of those officers. 
Carman v. Johnson, 84. 


. Where a contractor engages to construct buildings with pressed brick 


fronts, and he uses a brick of inferior quality, the relative cost of 
pressed brick and the kind of brick used is a proper matter to be con- 
sidered by the jury in ascertaining the compensation to be allowed the 
contractor. Marsh v. Richards, 99. 


. Slaves were devised by a husband to his widow for life, with remainder 


to their children at her death. The persons appointed by the will to 
make the division among the heirs, with the consent of the widow 
made a division of the slaves among the heirs and widow, she reserv- 
ing the right to take back the slaves at any time she should choose to 
do so. This condition was not communicated tothe heirs. Held, that 
the acts and declarations of the heirs were inadmissible in evidence 
against the widow to show that she had consented to an unconditional 
surrender of the slaves allotted and an abandonment of her life estate, 
unless it were shown that she had knowledge of, or assented to, or 
acquiesced in, such acts and declarations, in some form or other. J- 
Cune v. McCune, 117. 


. Instructions given to a jury should be supported by the evidence. 


Gibson v. Tong, 133. 


. The possession of a tenant for life is not adverse to the reversioner or 


remainderman; and he can not, by his acts and declarations, make his 
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EVIDENCE—( Continued.) 


10. 


ag. 


12. 


14. 


15. 


16. 


Mi 


18. 


19. 


20. 


possession adverse so as to enable him to invoke the statute of limita- 
tions. Salmons’ Adm’rs v. Davis, 176. 

A husband dying, his widow and heirs made a division of his estate, in- 
cluding slaves, among them. The widow afterwards dying, the admin- 
istrators of the husband instituted suit against persons claiming under 
the widow for the possession of certain slaves that had been assigned 
to the widow. Held, that a bond executed by the heirs at the time of 
the division and by which they bound themselves to abide by the divi- 
sion, but which was not signed by the widow, though read over to her 
and not objected to, was admissible in evidence as part of the res geste, 
in behalf of the administrators, to show that the assignment was made 
to the widow as dower and not absolutely. Id. 

Declarations of a person in possession of personal property as dowress 
for life only, can not be received in evidence to elevate her estate into 
an absolute one. Jd. 

Where a contract is reduced to writing, the written instrument is pre- 
sumed to contain the whole contract; parol evidence is inadmissible to 
contradict or vary its terms. Peers v. Davis’ Adm’rs, 184. 


. To warrant the reversal of a judgment on the ground of the admission 


of irrelevant testimony, it must appear that it was calculated to mislead 
the jury. Hahn’s Adm’r v. Sweazea, 199. 

Where an administrator’s deed conveying lands refers to the report of 
sales made by the administrator to the county court, such report, to- 
gether with a plat of lots sold accompanying it, will be regarded as 
incorporated with the deed for purposes of construction and interpre- 
tation; they will be admissible in evidence to determine the bounda- 
ries of the land conveyed by the administrator’s deed. Orrick v. Bow- 
er, 210. 

It is improper to direct a jury, in a criminal case, to disregard the entire 
evidence of a witness if they believe him false in any particular. 
State v. Cushing, 215. 

The courts should not, in instructing juries, comment upon the testi- 
mony. Id. 

Where an instrument in writing signed by a party is offered in evi- 
dence against him to prove facts recited therein, it will not, if other- 
wise relevant and competent, be rendered inadmissible by reason of 
an erasure upon it, whether material or not; that circumstance will be 
open to comment and for the consideration of the jury. Parker's 
Adm’r v. Moore, 218. 

In order to establish an agency in behalf of a corporation it is not in- 
dispensable to show a written authority or a vote or resolution of the 
corporate authorities. Williams v. Christian Female College, 250. 
When a member of the board of trustees of a corporation, at a session 
of the board, makes a statement in respect to its action, and such state- 
ment is allowed to pass uncontradicted, such statement, although evi- 
dence against the board, is not conclusively binding upon it. /d. 
Though there is a presumption of law that a fact continuous in its na- 
ture, such as marriage, continues after its existence is once shown, yet 
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EVIDENCE—( Continued.) 


21. 


22, 


23. 


25. 


26. 


27. 


30. 


31. 


32, 


this presumption should not be permitted to overthrow the presump- 
tion of law in favor of innocence. Klein v. Laudman, 259. 

A. and B. as husband and wife sued C. in an action of slander for 
words spoken. They proved their marriage. Declarations made by 
the wife of B., to the effect that previous to her marriage to A. she 
had been married in Germany to another man, were admitted in evi- 
dence in favor of C. to show the marriage with A. invalid. Held, that 
the law, under such circumstances, would presume in favor of the inno- 
cence of B. in contracting the second marriage, that the first mar- 
riage had been dissolved by death or decree of divorce. Id. 

Quere, whether the declarations of the wife would be admissible in such 
case to prove the former marriage. Zd. 

A written contract is presumed to contain the whole contract entered 
into between the parties thereto. Smith’s Admr’rs v. Thomas, 307. 
Cheatam v. Hill, 311. 


24. In a suit upon a promissory note absolute on its face, parol evidence is 


inadmissible to show that, though absolute in form, it was payable only 
upon a contingency, or that in a certain event only one-half the amount 
was to be paid. Smith’s Adm’rs vy. Thomas, 307. 

Declarations with respect to partnership transactions by one partner 
are not evidence against the other partners unless made during the 
existence of the partnership. Flowers v. Helm, 324. 

When an instrument, of whatever solemnity, is offered merely as con- 
taining an admission against the party executing it, it is competent for 
him to explain it. Duncan v. Matney, 368. 

In a suit on a promissory note in which the defendant sets up as a de- 
fence that his name was forged by one of the joint makers, the defen- 
dant can not show, in support of his defence, that the alleged forger 
was a fine penman and had great skill in imitating the handwriting of 
others, so as to deceive even the person whose name he forged ; nor 
can it be shown that such person had committed other forgeries. 
Dow’s Exec’r v. Spenny’s Exec’r, 387. 


. Nor would it be competent for the plaintiff in such case to introduce 


in evidence papers known to be in the handwriting of the defendant 
in order that the jury might compare the signature upon the paper 
with that upon the note sued on. Jd. 


. Testimony can not be introduced to show that a witness had made 


statements contradictory of those made upon the witness stand, unless 
a foundation be first laid for such testimony by calling the witness’ 
attention to the matter about which he is to be contradicted and thus 
giving him an opportunity to explain. State v. Davis, 391. 

Parol evidence is inadmissible to show that a note absolute on its face 
is payable at a time different from that stated therein. Inge v. Hance, 
399. 

The law does not presume from the simple fact of one man’s handing 
over money to another, that the transaction is prima facie a loan. 
Gerding v. Walter, 426. 

Interest in the event of a suit will not disqualify a witness; he must, to 
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EVIDENCE—( Continued.) 


be rendered incompetent, be a person for whose benefit the suit is 
prosecuted or defended. Riddles v. Aiken, 458. 


33. The fact, that the plaintiff in a suit has engaged to pay over to another 
the sum sued for when recovered, does not render such person an in- 
competent witness in behalf of the plaintiff as being the person for 
whose benefit the suit is prosecuted. Gott v. Williams, 461. 

34. The admission of testimony that is merely irrelevant is no ground for 
the reversal of a judgment unless the testimony tends to mislead or 
prejudice the jury. Blair v. Corby, 480. 

35. Questions of variance should be raised at the trial, so that an opportu- 
nity for amendments may be afforded. Jd. 

EXECUTION. 


o> 


cr 
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See ConsTABLE; PARTNERSHIP; Equity; Scuoois; SHERIFF’s SALES. 
Lanps AND Lanp TITLEs, 7. 

. The mere right of a widow to dower before an assignment to her is not 
such an interest or estate as can be levied on and sold under an execu- 
tion against her or a subsequent husband; the dower must first be as- 
signed to the widow. Walter v. Mardus, 25. 

. Where under a judgment against several persons for a partnership 
debt a levy is made upon partnership property or upon the private 
property of one partner, and one of the partners purchases the same 
at the execution sale, the sheriff’s sale will not, it seems, operate in 
equity a transfer of the title to the purchaser; it will still be subject 
to levy under the same judgment, if the same remain unsatisfied. 
Evans v. Gibson, 228. 

. Where one partner expends the partnership funds in the purchase of 
property in his own name, he will hold the same in trust for the part- 
ners. Id. 

. If the defendant in an execution, a head of a family, have none of the 
articles of property enumerated in the first and second clauses of the 
twelfth section of the act regulating executions, (R. C. 1855, p. 738,) 
he may select and hold exempt from execution, under the thirteenth 
section of said act, any other property not exceeding in value one hun- 
dred and fifty dollars. Mahan v. Scruggs, 282. 

. If he have a portion only of the articles enumerated in said first and 
second clauses of the twelfth section of said act, he may select them 
as exempt under the twelfth section, and he may also, under the thir- 
teenth section, select, in addition, other property, which, together with 
that selected under the twelfth section, will not exceed in value one 
hundred and fifty dollars. Jd. 

. The title acquired by virtue of a sale under an erroneous judgment or 
decree is good and valid although the judgment or decree should after- 
wards be reversed, provided there is no stay of execution and no super- 
sedeas at the time such sale is made. Shields v. Powers, 316. 

. Under executions issued upon judgments of the Weston court of com- 
mon pleas, the marshal of the city of Weston may levy upon and sell 
real estate. He may make such sale in the city of Weston, where the 
court is held. (Sess. Acts, 1851, p. 203.) Blanchard v. Baker, 441. 
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EXECUTION—( Continued.) 


8. From the date of the delivery of an execution issued by a justice of the 
peace to the constable, it is a lien on the personal property of the de- 
fendant “found within the limits within which the constable or other 
officer can execute the process.” The lien commences only upon such 
delivery. (R. C. 1855, p. 964, § 5.) Gott v. Williams, 461. 

9. Where a judgment is rendered by a justice of the peace of one town- 
ship and the defendant resides in another, and the execution issued is 
directed to the constable of the township in which the judgment is 
rendered, the lien of the execution will be coextensive with the county. 
(R. C. 1855, p. 964, § 6.) Id. 

10. The officer receiving an execution from a justice of the peace should 
endorse thereon the time of its receipt. The docket of the justice can 
not be received in evidence to show the date of the receipt of the exe- 
cution by the constable. Jd. 


EXECUTORY BEQUESTS AND DEVISES. 
See WILLS AND TESTAMENTS. 


F 


FEES. 
1. The clerk of the St. Louis criminal court is entitled to the fees allowed 
by the third section of the act of February 12, 1857. (Sess. Acts, 1857, 
p. 63.) He is not restricted to the fees allowed in the eleventh section 
of the act of December 5, 1855. (R. C. 1855, p. 766.) Avetschmar v. 
St. Louis County Commissioners, 124. 
FINDING OF THE FACTS. 
See PRAcTICcE. 


FORCIBLE ENTRY AND DETAINER. 


1. A complaint in an action of forcible entry and detainer—which charges 
that the plaintiff was “lawfully possessed” of the premises in contro- 
versy, that the defendant “ unlawfully entered and detained the same,” 
and was thereby guilty of a forcible entry and detainer—is good. 
Wade v. McMillen, 18. 

2. In an action of forcible entry and detainer, the issue to be submitted to 
the jury is whether the plaintiff was lawfully, that is, peaceably, in 
possession of the premises sought to be recovered and the defendant 
unlawfully entered ; the right of entry or of possession are not involved 
in the issue. Beeler v. Caldwell, 72. 

3. In an action for a forcible entry and detainer the title to the premises 
can not be inquired into. Mere title in the plaintiff at the time of the 
alleged entry, unaccompanied by possession, can avail him nothing. 
Gibson v. Tong, 1338. 


FRAUD AND FRAUDULENT CONVEYANCES. 
See STATUTE OF FRAUDs. 


1. A patent obtained by fraud will enure to the benefit of the person in 
fraud of whose rights it is obtained. Carman vy. Johnson, 84. 
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FRAUD AND FRAUDULENT CONVEYANCES—( Continued.) 


2. 


bee | 


10. 


The first section of the act concerning fraudulent conveyances does not 
embrace deeds founded upon a valuable consideration. Katon’s Adm’r 
v. Perry, 96. 

. The fact that a mother, intending to preserve the property of a dis- 
solute and spendthrift son for his future support, procures a deed 
of conveyance thereof to herself, can not of itself, no debts of the son 
at the date of the execution of the deed appearing, make the deed 
void. Id. 

. A stipulation in a deed of trust of land and slaves, which is duly record- 
ed, that the grantor shall remain in possession of the property con- 
veyed until the maturity of the debt secured, does not of itself render 
such deed of trust void on its face as to creditors by constituting it a 
conveyance to the use of the grantor within the meaning of the first 
section of the act concerning fraudulent conveyances. Howell v. Bell, 
135. 

. An agreement to purchase land at a sheriff’s sale and to hold it in trust 
for another is within the third section of the statute of frauds ; it must 
be in writing. ammond’s Adm’rx v. Cadwallader, 166. 

. False representations made by a vendor in the sale of a chattel, to 
amount to a fraud upon the purchaser, must be known to be false when 
made, and made with intent to deceive. Peers vy. Davis’ Administra- 
tors, 184. 

. A justice of the peace rendered a judgment against A. and B. A. 
dying, an execution was issued and levied upon certain property as the 
property of B., and the constable sold the same. Previous to the issu- 
ing of the execution by the justice, A. had sold and conveyed said 
property to C. Held, ina suit by C. against the constable to recover 
damages for a wrongful levy, in which suit it was assumed that A. had 
title to the property at the time of his transfer to C., that the defen- 
dant was not in a position to make out a defence by showing that A. 
had transferred the property to C. with a view to defraud his credit- 
ors. Barley v. Tipton, 206. 

. There is nothing in the act concerning voluntary assignments, (R. C. 
1855, p. 202,) which authorizes the circuit court, on a motion of a 
creditor, to direct the assignee to let in such creditor and allow him to 
prove up his demands against the assigned effects. January v. Powell 
§& Co.’s Assignee, 241. 

. If the assignee improperly refuse to allow the creditor to prove his 

claim, the proper remedy for the creditor to resort to is a writ of man- 

damus. Id. 

A deed of gift of slaves made by a husband in anticipation of death 

and with a view to defraud his widow of her dower in such slaves 

will be held void as against the widow. Tucker v. Tucker, 350. 


G 


GUARDIAN. 


See InsANE PERsonS. 
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HEAD OF FAMILY. 
See EXECUTIONS. 


HUSBAND AND WIFE. 


1. Though there is a presumption of law that a fact continuous in its na- 
ture, such as marriage, continuous after its existence is once shown, 
yet this presumption should not be permitted to overthrow the pre- 
sumption of law in favor of innocence. A/lein v. Laudman, 259. 

2. A. and B. as husband and wife sued C. in an action of slander for words 
spoken. They proved their marriage. Declarations made by the 
wife of B., to the effect that previous to her marriage to A. she had 
been married in Germany to another man, were admitted in evidence 
in favor of C. to show the marriage with A. invalid. Held, that the 
law, under such circumstances, would presume in favor of the inno- 
cence of B. in contracting the second marriage, that the first marriage 
had been dissolved by death or decree of divorce. Id. 

3. Quere, Whether the declarations of the wife would be admissible in 
such case to prove the former marriage. Jd. 


I 


ILLEGAL BANKING. 
See BankinG. CoRPORATIONS. 


INDEMNITY BOND. 
See PartNnersuip, 5, 6. 


INDEFINITE FAILURE OF ISSUE. 
See WILLS anp TESTAMENTS. 


INNKEEPER. 


1. An innkeeper has a lien upon the goods of guests only, not upon the 
goods of persons boarding with such innkeeper under a special con- 
tract. Hursh v. Byers, 469. 


INSANE PERSONS. 


1. In proceedings under the act relating to insane persons to subject the 
person and estate of an alleged lunatic to control of a guardian and the 
county court, the alleged insane person should have notice of the pro- 
ceedings, or the county court should cause him to be brought before 
the court, or it should appear upon the record of such proceedings 
why such notice was not given or such attendance required. Dutcher 
v. Hill, 271. 

2. Where a guardian of an insane person has been appointed by a county 
court, and the guardian has under the sanction of the court sold the 
land of such insane person, the validity of this sale can not be called 
in question in a collateral proceeding on the ground that notice of the 
inquisition was not given to the alleged lunatic. Id. 
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INSANE PERSONS—( Continued.) 
8. Where a guardian of an insane person has been appointed by the county 


court, and the lunatic afterwards applies to the court to be relieved from 
the custody of the guardian on the ground that he has been restored to 
reason, this will be taken as an admission that the proceedings against 
him were valid, and he can not afterwards object in a collateral pro- 
ceeding that the inquisition was irregular and void for want of notice 
tohim. Jd. 


4, Where a promissory note is given to a guardian of an insane person 


as guardian, he may institute suit upon it in his own name. Nickerson 
v. Gilliam, 456. 


5. Where the guardian institutes suit upon such note in his own name, 


the defendant may plead by way of set-off a debt due him from the 
insane ward. Id. 


INSTRUCTIONS. 


See Practice. JuRY. 


J 


JUDGMENTS. 


See Partnersuip, 38. Insane Persons. County Courts. 
1. 


The title acquired by virtue of a sale under an erroneous judgment or 
decree is good and valid although the judgment or decree should after- 
wards be reversed, provided there is no stay of execution and no super- 
sedeas at the time such sale is made. Shields v. Powers, 315. 


. A minor against whom a decree may have been rendered is not enti- 


tled, it seems, to a day in court on attaining his majority to appear and 
show cause against the decree. Zd. 


. Where a judgment by confession is rendered, under a power of attor- 


ney from the debtor, as authorized by the 24th section of the 12th arti- 
cle of the act concerning practice (R. C. 1855, p. 1283,) the affidavit 
required of the plaintiff must be made by himself; the attorney in fact 
or agent of the plaintiff in the confessed judgment can not make the 
required affidavit. Bryant v. Harding, 347. 


. Where a judgment is confessed irregularly, other judgment creditors 


are entitled to have the same set aside on motion. Jd. 


JUDGMENTS OF SISTER STATES. 


1. 


By the provisions of an act of the legislature of the state of Indiana 
the defendant in an execution was entitled to “replevy” the same, 
and obtain a stay of execution for a specified period by giving a bond 
with securities in double the amount demanded by the execution, and 
conditioned for the payment of the full amount of the execution, with 
interest and costs at the expiration of the stay of execution. This 
bond the officer was to return with the execution to the office of the 
clerk who issued the execution, and it was made the duty of the said 
clerk to record the same The act further provided as follows: “And 
such bond, from the date of its execution, shall be taken as, and have 
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JUDGMENTS OF SISTER STATES—( Continued.) 

the force and effect of, a judgment confessed in a court of record against 
the person or persons executing the same and against their estates, and 
execution may issue thereon accordingly.” A judgment was obtained 
in Indiana, and a bond was duly executed and filed and recorded under 
the provisions of the above act. Held, that such bond could not be 
sued on in the courts of this state as a judgment of a court of the state 
of Indiana; that it was not entitled in this state, under the constitution 
of the United States and the act of Congress, to full faith and credit as 
a judgment of the state of Indiana. Foote v. Newell, 400. 

2. Judgments obtained in a sister state are not entitled, under our admin- 
istration act, to be classed in the fourth class of claims against the 
estates of decedents ; they are entitled to no preference over any other 
debts. Gainey v. Sexton’s Adm’r, 449. 

JURISDICTION. 
See Crimes anp PunisHmeEnts, 1, 3. 

1. The county courts are not agents of their respective counties in exer- 
eising their statutory jurisdiction over probate matters, guardians, 
minors, lunatics, idiots, &c. In this field of jurisdiction they are a 
branch of the state judiciary, and the counties can not be held respon- 
sible for their action. Miller v. Iron County, 122. 

2. A grant of administration by a county court is a judicial act, and as 
such must be conclusive on all other courts until it is revoked; the 
validity of such grant can not be attacked collaterally. Naylor’s Adm’r 
v. Moffatt, 126. 

JURY. 

1. To authorize the giving of instructions, there must be facts in evidence 
upon which to base them; nor should they contain comments upon the 
testimony. State v. Ross, 32. 

2. The ninth section of the first article of the act concerning jurors (R. C. 
1855, p. 910), which provides that ‘“‘no exception to a juror on account 
of his citizenship, nonresidence, state, or age, or other disability, shall be 
allowed after the jury are sworn,” does not apply to the objection that 
the juror had formed or delivered an opinion on the issue or any mate- 
rial fact to be tried ; if the latter objection be made on a motion for a 
new trial, the court must entertain it. Jd. 

8. A party can not complain of an instruction given at his own instance. 
Flowers v. Helm, 324. 

4. If there be any evidence introduced tending to prove a fact relied upon 
by a party to a suit, it is error to refuse instructions putting that fact 
to the jury. Ridens v. Ridens, 470. 

JUSTICES’ COURTS. 
See Executions. 

1. A constable who levies upon and sells property under an execution not 
directed to him and illegally in his hands, may be treated as a mere 
trespasser; the constable must derive his authority from the justice 


who rendered the judgment or his successor in office. Barley vy. Tip- 
ton, 206. 
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LANDLORD AND TENANT. 
i. 


Where premises are leased for a term of years and the lessee agrees to 
pay rent during such term, and the lessor does not covenant to rebuild, 
the destruction by fire of the buildings rented will not exempt the les- 
see from the further payment of rent; he must pay rent for the whole 
of the term. Gibson v. Perry, 245. 


LANDS AND LAND TITLES. 
i. 


The official correspondence of the commissioner of the general land 
office and of the register and receiver of the United States land offices 
is admissible in evidence to prove the official acts of those officers. 
Carman vy. Johnson, 84. 


. In a case arising under the act of Congress of January 12, 1825, (4 


Stat. at Large, p. 80.) where the entry and purchase of land at a land 
office of the United States is void by reason of a prior sale by the Uni- 
ted States, the only relief to which the purchaser is entitled is the re- 
payment of the money paid by him. Jd. 


. Inno case do the various acts of Congress of March 3, 1819, (3 Stat. 


at Large, p. 526,) of May 24, 1824, (4 id. p. 81,) of January 12, 1825, 
(4 id. p. 80,) or of May 24, 1828, (4 id. p. 301,) entitle one entering land 
at a land office of the United States to a change of the entry and a 
transfer of the payment made to another tract, except in case such pur- 
chaser had made entry of a tract not intended to be entered by reason 
of a mistake as to the true numbers of the tract intended to be entered. 
qd. 


. An entry of land in a land office of the United States, made without 


warrant and authority of law, is a nullity. Jd. 


. A patent obtained by fraud will enure to the benefit of the person in 


fraud of whose rights it is obtained. Jd. 


. Under the act of Congress of March 2, 1821, (3 U. S. Statutes at Large, 


p. 612,) purchasers of the public lands who had not paid the whole 
purchase money might relinquish their purchases and others might be 
substituted in their places and might complete the purchases. Keene 
v. Barnes, 877. 


. A sale by the marshal of the United States, at the court-house in St. 


Louis, under a judgment of the United States district court, of lands 
situate in Boone county, is, it seems, valid. Jd. 


. Under the practical construction given to the laws of the United States 


previous to 1836, United States surveys, when made and approved by 
the surveyors general, stood as the authorized governmental surveys 
until they were set aside by some authority having a right of super- 
vision over the official action of the surveyors general; it was not 
necessary, in order that a United States survey duly made and approv- 
ed by the surveyor general should become an authoritative survey, 
that it should be transmitted to the General Land Office, and receive 
the formal approval of the commissioner, or of the department to 
which he was subordinate. Sigerson v. Dent, 489. 
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LANDS AND LAND TITLES—( Continued.) 
9. 


10. 


aa. 


16. 


17. 


LEVY. 
See Executions. SHeEriFr’s Sates. LAanps anp LAND TITLES. 


LIMITATION. 
LE 


9 
- 





. It is for the court to say what facts constitute an acceptance by a town 
. The estoppel to be binding must be mutual; if the United States are 


. The existence of valid private claims within the limits of a survey of 


. A survey of common, if accepted at all, must be accepted as an entire- 


. The time of limitation upon an instrument in the following form, “ Re- 


INDEX. 


Confirmations under the act of Congress of July 4, 1836, do not relate 
back to the date of the original Spanish grant or concession so as to 
exclude intermediate grants; they take effect only from the date of 
the passage of said act. Id. 

The United States survey of the common of Carondelet made by Joseph 
C. Brown, deputy surveyor, stood as an approved and authoritative 
survey of the United States in the year 1834; and whether it did or 
did not relate back to the inception of the title to common under the 
act of Congress of June 13, 1812, still the title of Carondelet to the 
land embraced within said survey as common is superior to and must 
prevail over a title emanating from the United States by virtue of a 
confirmation under the act of Congress of July 4, 1836. Jd. 
Although an approved United States survey of the common confirmed 
to the inhabitants of a town or village by the act of June 138, 1812, is 
only prima facie evidence of the true location and extent of such com- 
mon as against such town or village, yet if such survey should be ac- 
cepted by such town or village, it would be conclusive and binding 
upon it as to the location and extent of the common confirmed, and it 
and the inhabitants thereof would be estopped to claim as a part of the 
commons of said town any land lying outside of said survey. Caron- 
delet v. St. Louis, 527. i 


or village of a survey of common, and work an estoppel. Jd. 
not bound by the survey, neither is the claimant of common. Id. 


common would not be inconsistent with an estoppel as between the 
government and the village or town claiming common. Jd. 


ty ; it can not be accepted in part and rejected in part. Jd. 

The title of Carondelet to the land embraced within the United States 
survey of the commons of Carondelet made by Brown in 1884 is su- 
perior to and must prevail over an entry with the register and receiver 
of a portion thereof in 1847. Funkhouser v. Hantz §- Spalding, 540. 
An entry in 1847 in the office of the register and receiver of land em- 
braced within Brown’s survey of the commons of Carondelet was un- 
authorized by law and would confer no title even as against the United 
States. Id. 


The running of the limitation act of March 16, 1885, was suspended by 
the departure of the debtor from his residence out of the state. Cook’s 
Exec’r v. Holmes, 61. 





ceived of A. for B. one hundred and eighty dollars. November 16, 
1850. [Signed] C.” is ten years; such an instrument is a “ writing 
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LIMITA TION—( Continued.) 


for the payment of money” within the meaning of the first clause of 
the second section of the second article of the limitation act of 1845. 
(R. C. 1845, p. 716.) Reyburn v. Casey, 129. 


. The possession of a tenant for life is not adverse to the reversioner or 


remainderman ; and he can not, by his acts and declarations, make his 
possession adverse so as to enable him to invoke the statute of limita- 
tions. Salmons’ Adm’rs vy. Davis, 176. 

When the statute of limitations begins to run against an action to ad- 
just and settle the accounts of a partnership must depend upon the cir- 
cumstances of the case; there is no rule of law that it begins to run 
from the date of the dissolution of the partnership. J/assey v. Tin- 
gle, 437. 


. The adverse possession of a disseizor, or of one who enters without 


right and retains possession by wrong, can not extend beyond the lim- 
its of his actual occupancy. City of St. Louis v. Gorman, 593. 


. To constitute color of title some act must have been done conferring 


some title, good or bad, to a parcel of land of definite extent; a mere 
disseizor can not resort to the metes and bounds of the tract upon 
which he wrongfully enters. Id. 


. If a person die in adverse possession of a tract of land and his son-in- 


law succeed him in the possession, the relation he sustains to the de- 
ceased will constitute such privity as will entitle him to connect his 
possession with that of the father-in-law so as to give him the benefit 
of the latter’s adverse possession. Id. 


M 








MANDAMUS. 
See AssIGNMENTS. , 
MARRIAGE. 
See Huspanp AND Wire. Dower. 
MARRIED WOMEN. 
See CoNvVEYANCES, 38. 
MARSHAL OF CITY OF WESTON. 
See Execution, 7. 
MARSHAL’S SALE. 
See Lanps anp Lanp TIT.Es, 7. 
MEASURE OF DAMAGES. 
See DamaGEs. 
MINORS. 











1. A minor against whom a decree may have been rendered is not entitled, 
it seems, to a day in court on attaining his majority to appear and show 


cause against the decree. Shields vy. Powers, 315. 
MISNOMER. 
See CRIMES AND PUNISHMENTS. 
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MORTGAGE. 


1. Where land is purchased in good faith at an administrator’s sale, which 


is void because the requirements of the statute are not pursued, and 
the purchase money is applied in extinguishment of a mortgage to 
which such land was subject in the hands of the owner, the purchaser 
will be subrogated to the rights of the mortgagee to the extent of the 
purchase money applied in the extinguishment of the mortgage, and 
the owner will not be entitled to recover possession until he repays 
such purchase money. Vallé’s Heirs v. Fleming’s Heirs, 162. 


MULTIFARIOUSNESS. 


See PLEADING. 


MUNICIPAL CORPORATIONS. 


See CHARITIES. CRIMES AND PUNISHMENTS. 


. The City of St. Louis, under its charter and the general law concerning 
corporations, has power to acquire and hold such land beyond the lim- 
its of the city as may be necessary for the purposes of the corporation ; 
the right of the city to hold land beyond the city limits is not restricted 
to the specific purposes mentioned in the second section of the first 
article of the charter of St. Louis of March 3, 1851. Chambers v. City 
of St. Louis, 543. 

. The question whether a municipal corporation, authorized to purchase 
and hold real estate for certain purposes, transcends the exact limits of 
its power, and acquires land that it is not authorized to hold for any of 
the purposes of the corporation, can only be raised and determined in a 
proceeding instituted at the instance of the state. Jd. 

. Municipal corporations may hold property in trust for charitable uses ; 
they may be compelled in equity to administer and execute the trusts 
imposed upon them. Jd. 

. Where the officers of a municipal corporation, without authority, as- 
sess against a person for taxation land belonging to the corporation, 
and collect taxes thereon, and return the same as delinquent for non- 
payment of taxes, buy the same at the tax sale and convey the same 
upon redemption, the corporation will not be estopped, by these acts of 
her officers and agents, to claim the property as her own. City of St. 
Louis v. Gorman, 593. 


N 


NOTICE. 


See Insane Persons. 


¥ 


PARDONING POWER. 


1. The pardoning power granted by the constitution to the governor of 


this state extends to the granting of pardons as well before as after 
conviction. State vy. Woolery, 300. 
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PARTIES. 
See PLEADING. 

PARTITION. 
1 





To authorize the allowance, under the sixty-fifth section of the parti- 
tion act (R. C. 1855, p. 1122), of a reasonable attorney’s fee in favor of 
the attorney bringing a suit for partition, and the taxation and collec- 
tion of the same as other costs, it must appear of record that the plain- 
tiffs in partition had agreed to pay the attorney a certain fee—in which 
case the judge, if he deemed the sum agreed upon reasonable, might 
allow the same—or an agreement must be entered of record that the 
judge should fix the amount of the fee. Draper v. Draper, 13. 


. Such a decree of allowance not warranted by the facts appearing of 


record may be reversed on an appeal taken to the supreme court at a 
term subsequent to that at which the allowance is made. /d. 


. Where a final judgment in a partition suit has not been rendered, a writ 


of error will not lie. Pipkin v. Allen, 229. 


- Quere, where a court appoints three commissioners to sell and convey 


land, and they make a sale as directed, and after the sale and before 
making of the deed two of the commissioners die, whether the deed 
of the surviving commissioner acknowledged in open court would be 
valid and effectual? Ragan v. McCoy, 356. 


PARTNERSHIP. 
| 


Where under a judgment against several persons for a partnership debt 
a levy is made upon partnership property or upon the private property 
of one partner, and one of the partners purchases the same at the ex- 
ecution sale, the sheriff’s sale will not, it seems, operate in equity a 
transfer of the title to the purchaser; it will still be subject to levy 
under the same judgment if the same remain unsatisfied. Evans v. 
Gibson, 223. 


. Where one partner expends the partnership funds in the purchase of 


property in his own name, he will hold the same in trust for the part- 
ners. Id. 


. A. and B. were partners; a lot of ground was conveyed to them. The 


lot was improved; a dwelling-house built thereon became the residence 
of B.; B., after living in it for several years, died leaving his widow 
in possession of it. Previous to the death of B., A. instituted a suit 
against B. for an adjustment of the partnership concerns, and prayed 
a sale of the said lot for the payment of partnership debts, it being 
alleged to be partnership. After the death of B., the suit was revived 
against his administrator only. After the institution of the suit and 
before the death of B., C. bought all the interest of B. in the lot at 
sheriff’s sale, it having been mortgaged to C. <A. made C. a defen- 
dant by supplemental bill, on the ground that he had purchased with 
notice of the rights of A. A decree was rendered against B.’s estate, 
and a sale of the lot was awarded, and the interest acquired by C. was 
postponed until the debt adjudged to A. should be first paid. At the 
sale under the decree A. became the purchaser of the lot. He institu- 
ted an action of ejectment against the widow of B  Jield, that not 
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PARTNERSHIP—( Continued.) 

































having beea made a party to the suit of A. she was not bound by the 
decree, and it could not be used as evidence against her; that under 
the circumstances, the plaintiff in ejectment could only recover an un- 
divided half of the premises and corresponding damage. Collins v. 
Warren, 2386. 

4, A. and B. were sued ona promissory note. It was not alleged in the 
petition that A. and B. were partners. B. put in a separate answer 
alleging that he was not a partner of A., and denying the execution of 
the note. The note was signed “A. & Co.” The question whether : 
B. was a partner of A. was submitted to the jury and they found for 
the plaintiff. Held, that B. was not aggrieved by the omission in the 
petition of the allegation that A. and B. were partners when the note 
was executed. Stephens v. Frampton, 263. 

5. A. and B. were partners. <A., transferring his interest to B. and retir- 
ing from the firm, took from the latter a bond of which the following is 
the condition: ‘‘ Whereas the said B. having purchased the interest 
of the said A. in the firm of ‘A. & B.’ in the carriage business in the 
city of B., Mo., and has agreed with the said A. to assume all partner- 
ship liabilities of said firm incurred between April 1, 1858, and July 1, 
1858, and to pay the same whenever payment is demanded legally by 
the creditors of said firm; now if the said B. shall observe and keep 
said agreement and pay said debts in manner and form above prescrib- 
ed, then this bond to be void, otherwise to remain in full force and 
virtue.” Held, that this was not merely a bond of indemnity to A. ; 
that the obligation thereby created was not contingent upon A.’s being 
compelled to pay, or his actually paying, to the creditors of the firm the 
debts embraced within the bond; that a right of action on the bond 
accrued to A. so soon as B. failed to pay those debts on demand of the 
creditors. Ham v. Hill, 275. 

6. The measure of damages in such case, it seems, would be the amount 
of the debts provided for in the bond; upon a proper showing, how- 
ever, the court might give judgment in such form as would make the 
defendant safe in paying the judgment. Jd. 

7. Declarations with respect to partnership transactions by one partner are 
not evidence against the other partners unless made during the exist- 
ence of the partnership. Flowers v. Helm, 324. 

8. When the statute of limitations begins to run against an action to ad- 
just and settle the accounts of a partnership must depend upon the 
circumstances of the case; there is no rule of law that it begins to run 
from the date of the dissolution of the partnership. Jfassey v. Tingle, 
437. 


PLEADING. 







See ForcisLeE Entry AnD DETAINER, 1. ComMMON: CARRIER. PRAC- 
TICE. 
1. Where different causes of action are joined in the same petition, they 
must each affect all the parties to the action. Liney v. Martin, 29. 
2. Where a promissory note is made to an administrator in his representa- 
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tive character, and such administrator dies, a suit thereon may be 
properly brought in the name of the executor of such administrator. 
Cook’s Exec’r v. Holmes, 61. 


. When two causes of action are joined in a petition, they should be sta- 


ted separately. Marsh v. Richards, 99. 


. One S. died in Kentucky in 1826. No administration in form was had 


upon his estate, but his widow and heirs made a division of his prop- 
erty, and a certain female slave named Milly was, with other property, 
assigned to the widow. About ten years after the death of her said 
husband the widow removed to the state of Missouri, bringing with 
her said slave Milly and her children. She died in 1855, and by her 
will disposed of said Milly and her children. Letters of administration 
were afterwards taken out upon the estate of S. Held, that the ad- 
ministrators of S. were proper parties plaintiff in a suit brought for 
the possession of said slaves in behalf of the representatives of said S. 
Salmons’ Adm’rs v. Davis, 176. 


. No endorsement or written assignment of a promissory note is necessa- 


ry to enable the holder thereof to maintain an action thereon in his own 
name. Lewis v. Bowen’s Adm’r, 202. 


. The relief afforded by the decree in a cause should conform to the 


case made out in the petition. vans v. Gibson, 223. 


. A petition seeking to enforce a contract concerning land is not ren- 


dered defective by reason of an omission to state therein that the con- 
tract is in writing ; if the defendant rely upon the statute of frauds, 
he must set it up in his answer as a defence. Gist v. Eubank, 248. 


. A. and B. were sued on a promissory note. It was not alleged in the 


petition that A. and B. were partners. B. put in a separate answer 
alleging that he was not a partner of A., and denying the execution of 
the note. The note was signed “A. & Co.” The question whether 
B. was a partner of A. was submitted to the jury and they found for 
the plaintiff. Held, that B. was not aggrieved by the omission in the 
petition of the allegation that A. and B. were partners when the note 
was executed. Stephens v. Frampton, 263. 


9. Amendments of pleadings with a view to make them conform to the 


facts in proof, should be liberally allowed in furtherance of justice 
where they can not operate as a surprise. Jd. 


10. A. sued B. to recover the value of carpentry work done for the latter ; 


B. in his answer set up that the alleged work was done in so unwork- 
manlike a manner as to be valueless, and claimed by way of counter 
claim the sum of six hundred and four dollars that he had advanced to 
A. during the progress of the work, and that was allowed as a credit in 
the account filed with plaintiff’s petition ; to this counter claim no reply 
was filed. The court, at B.’s instance, instructed the jury that if the 
six hundred and four dollars advanced by B. was more than the work 
done was worth, they should “find for defendant whatever amount 
they may consider said work worth less than said sum.” The jury 
found for plaintiff the balance claimed to be due him. He/d, that the 
defendant was not, under the circumstances, aggrieved by the refusal 
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11. 


12. 


13. 


14. 


15. 


16. 


a7. 


18. 


of the court to instruct the jury that the allegations of the answer with 
respect to the set-off or counter claim were admitted by the pleadings 
to be true, there being no reply thereto. Irvin v. Riddlesburger, 340. 
Where a person, in anticipation of death, and with a view to defraud 
his widow of her dower, executes, as part of the same transaction, 
separate deeds of gift of slaves to his children, a petition in a suit insti- 
tuted by the widow against all the grantees in said deeds to obtain an 
annulment thereof and an assignment of dower will not be bad for mul- 
tifariousness because the defendants have separate and distinct interests 
under the deeds. Tucker v. Tucker, 350. 
If the material fact upon which a cause of action is based be put in 
_ issue by the answer of the defendant, the plaintiff must adduce evi- 
dence in its support. Gerding v. Walter, 426. 
Though an answer to a petition may contain different defences sepa- 
rately stated, they must be consistent defences; in an action for slan- 
derous words, the defendant can not be allowed in the same answer to 
deny and also to justify the speaking of the words charged. (R. C. 
1855, p. 1233, § 14.) <Atteberry v. Powell, 429. 
An answer in an action of slander justifying the speaking must con- 
fess the speaking ; an answer merely stating that the words spoken are 
true is not sufficient as a justification; it should state the facts consti- 
tuting the crime or offence imputed so that an issue of either law or 
fact may be found. Jd. 
Where the allegations or denials of a pleading are so indefinite or uncer- 
tain that the precise nature of the charge or denial is not apparent, or 
where they fail in any other respect to conform to the requirements of 
the law, the court may require the pleading to be made definite and 
certain, and otherwise to conform to the law, by amendment. (R. C. 
1855, p. 1286, § 31.) Jd. 
Where the petition, in an action of slander for charging the plaintiff 
with perjury, is defective, in that it does not state how the alleged per. 
jury was committed, the defect will be aided by a plea of justification 
setting forth the circumstances under which the alleged false oath was 
taken. Id. 
Where a promissory note is given to a guardian of an insane person 
as guardian, he may institute suit upon it inhis own name. Nickerson 
v. Gilliam, 456. 
A court may, on such terms as may be proper, amend a pleading by 
striking out the name of a party. If the ends of justice require it, it 
must permit such amendment. Thompson v. Mosely, 477. 


PRACTICE. 


1. 


See ATTACHMENT. ASSIGNMENTS, 1, 2. EvipENCE. CONDEMNATION 
or Private Property TO Pusiic Uses. PLEADING. INSANE 
Persons. PRACTICE AND PROCEEDINGS IN CRIMINAL CASES. 

To authorize the allowance, under the sixty-fifth section of the parti- 
tion act (R. C. 1855, p. 1122), of a reasonable attorney’s fee in favor of 
the attorney bringing a suit for partition, and the taxation and collec- 
tion of the same as other costs, it must appear of record that the plain- 
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to 


“J 


10. 


mh 


18. 


tiffs in partition had agreed to pay the attorney a certain fee—in which 
case the judge, if he deemed the sum agreed upon reasonable, might 
allow the same—or an agreement must be entered of record that the 
judge should fix the amount of the fee. Draper v. Draper, 13. 


. Such a decree of allowance not warranted by the facts appearing of 


record may be reversed on an appeal taken to the supreme court at a 
term subsequent to that at which the allowance is made. Jd. 


. In cases tried by the court under the practice act of 1849, there should 


be a finding of the facts. Bailey v. Wilson, 21. 


. The following is not a sufficient finding of the facts, in an action of 


ejectment, within the meaning of the practice act of 1849: “This 
cause being submitted to the court for trial, the court finds that said 
defendant is not guilty of unlawfully withholding from said plaintiff 
the possession of the premises in the petition mentioned in manner and 
form as therein stated; it is therefore considered by the court,” &c. 
Id. 


. Where different causes of action are joined in the same petition, they 


must each affect all the parties to the action. Liney v. Martin, 29. 


. To authorize the giving of instructions, there must be facts in evidence 


upon which to base them; nor should they contain comments upon the 
testimony. State v. Ross, 32. 


. A foreign corporation having its chief office or place of business in this 


state, may, it seems, be sued, as if resident here, by ordinary writ of 
summons. Farnsworth v. Terre-Haute, Alton § St. Louis Railroad Com- 
pany, 78. 


. Judgment reversed for want of a finding of the facts by the court. 


Mitchell v. Williams, 182. 


. Where a new trial is sought on the ground of surprise by the exclusion 


of depositions of witnesses residing more than forty miles from the 
place of trial, the affidavit accompanying the motion for a new trial 
should set forth the testimony contained in the depositions, or at least 
the substance of it, so that it could be determined by the court whether 
it is material or not. Peers v. Davis’ Adm’rs, 184. 

Surprise,:in its legal acceptation, denotes an unforeseen disappoint- 
ment in some reasonable expectation against which ordinary prudence 
could not have afforded protection. The fact that witnesses, whose 
depositions are taken, reside within forty miles of the place, is a fact of 
which the party taking such depositions can inform himself by ordin- 
ary diligence ; if it be not known, the want of knowledge is to be attri- 
buted to his own /aches, and surprise thus produced can not be ground 
for a new trial. Id. 

To warrant the reversal of a judgment on the ground of the admission 
of irrelevant testimony, it must appear that it was calculated to mislead 
the jury. Hahn’s Adm’r v. Sweazea, 199. 


. Remission of damages may be made by a plaintiff after a motion for a 


new trial has been overruled. Jd. 
The verdict of the jury should be responsive to the issues made by the 
pleadings. Parker’s Adm’r v. Moore, 218. 
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14. 


The discontinuance of an action as to one or more of several defen- 
dants in an action on a contract is not a matter entirely at the discre- 
tion of the plaintiff, and the courts should not allow it to be done where 
it will work injustice by depriving a party of a just defence to the ac- 
tion. Keithley v. May, 220. 


. A. and B. were sued jointly on a promissory note. A. was served per- 


sonally with process; B. by copy; but the sheriff returned both per- 
sonally served. They not appearing at the return term, a judgment 
by default was rendered against both. Afterwards and during the 
term, the sheriff, upon leave given, amended his return, and it then 
appeared that B. was served by copy. B. moved the court to set aside 
the judgment by default, and set forth in his affidavit that he hada 
meritorious defence and its character. The court sustained the motion, 
and on motion of plaintiff dismissed the suit as to B. and rendered 
judgment by default against A. Held, that the court improperly exer- 
cised its discretion in permitting plaintiff to dismiss his action as to B. 
Id. 

A motion for a new trial on the ground of newly discovered testimony 
must be supported by the affidavit of the witness or witnesses expected 
to testify to the newly discovered facts. Caldwell v. Dickson, 227. 
Where a final judgment in a partition suit has not been rendered, a writ 
of error will not lie. Pipkin v. Allen, 229. 

The act concerning practice in the revised code of 1855 does not author- 
ize a finding of the facts by the court in cases tried by the court with- 
out a jury; findings of the facts will therefore be disregarded by the 
supreme court in cases arising since the revised code of 1855 went into 
effect. Gist v. Eubank, 248. 

The supreme court will not grant new trials on the ground that the 
verdicts of juries are against the weight of evidence. Jrvin v. Rid- 
dlesburger, 340. 


. Where a judgment by default has been regularly rendered, a motion to 


set the same aside should be accompanied by an affidavit showing a 
meritorious defence and that there has been due diligence. Campbell 
v. Garton, 343. 

A petition for a review will not lie under section 18 of article 12 of the 
act concerning practice in civil cases (R. C. 1855, p. 1280, § 18), if the 
defendant has been regularly summoned as required by law, or has 
appeared to the suit, and interlocutory and final judgment shall have 
regularly been rendered against him. Jd. 


2. Where a party to a suit seeks to read in evidence a deposition taken in 


the cause on the ground that the witness resides at a greater distance 
than forty miles from the place of trial, he must prove that fact; the 
statement of the deponent in his deposition is not admissible in evidence 
for that purpose. Grinnan v. Mockbee, 345. 

Where a judgment by confession is rendered, under a power of attor- 
ney from the debtor, as authorized by the 24th section of the 12th arti- 
cle of the act concerning practice (R. C. 1855, p. 1283,) the affidavit 
required of the plaintiff must be made by himself; the attorney in fact 
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or agent of the plaintiff in the confessed judgment can not make the 
required affidavit. Bryant v. Harding, 847. 

24. Where a judgment is confessed irregularly, other judgment creditors 
are entitled to have the same set aside on motion. Jd. 

25. The trial of the issues raised in an action for the recovery of money 
only, to which the practice act of 1849 is applicable, is for the jury, 
unless a jury trial is waived ; the jury should be allowed to try all the 
issues, the court declaring the law; it would be improper and irregu- 
lar to submit portions of the issues to the jury and reserve the remain- 
der for the determination of the court. Ragan v. McCoy, 256. 

26. Where an action of ejectment is brought against several, and it appears 
that their possession is not joint, but several and adverse, of separate 
portions of the tract claimed, the plaintiff may be required to elect 
against which of the defendants he will proceed to take judgment. 
Keene v. Barnes, 877. 

27. Motions to strike out parts of pleadings should contain the parts sought 
to be stricken out, or those parts should be so designated that they 
can be readily ascertained. Pearce v. McIntyre, 423. 

28. It is the province of the jury to pass upon questions of fact, not mat- 
ters of law. Massey v. Tingle, 487. 

29. Where 1t appeared that on the second day of the term of a court the 
defendant in a suit on a promissory note, in which no answer had yet 
been put in, was compelled to appear before the grand jury then in ses- 
sion, and was still before them when the court adjourned at a time 
earlier than usual, and was thus prevented from filing his answer before 
the adjournment of the court, and did afterwards file it with the clerk 
on the same day; held, that he was entitled to have a judgment by 
default rendered against him on the said second day of the term set 
aside. (R. C. 1855, p. 1235, § 24.) Frazier v. Bishop, 447. 

30. A defendant filed a demurrer to the petition in the suit against him ; 
afterwards, while the demurrer was still pending, in vacation, and with- 
out leave previously granted, the plaintiff filed with the clerk of the 
court an amended petition. At the next term the defendant moved the 
court to strike out the amended petition ; the court overruled the mo- 
tion, and afterwards gave judgment by default against the defendant. 
Held, that the action of the court upon the motion to strike out the 
amended petition cured any irregularity in filing it with the clerk in 
vacation without leave first granted; that the filing of the amended 
petition having been thus sanctioned, the original petition was super- 
seded, and the demurrer thereto impliedly sustained. McCollum v. 
Longan’s Adm’r, 451. 

31. Where the variance between the allegation in the pleading and the proof 
is not material, and the adverse party could not have been misled there- 
by to his prejudice, the court should allow an amendment without costs. 
Riddles v. Aiken, 453. 

32. The supreme court will not grant new trials on the ground that ver- 
dicts are against the weight of the evidence. Jones v. Plummer, 456. 

3. A court may, on such terms as may be proper, amend a pleading by 
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striking out the name of a party. If the ends of justice require it, it 
must permit such amendment. Thompson v. Mosely, 477. 

84. Questions of variance should be raised at the trial, so that an opportu- 
nity for amendments may be afforded. Blair v. Corby, 480. 

35. Where, in an action under the eighth article of the practice act of 1849, 
the plaintiff gives a return bond and receives the property sued for, 
and fails to prosecute the action with effect, an assessment of the value 
of the property and of damages for its detention may be made and 
judgment against the plaintiff rendered, as directed in sections eight 
and nine of the replevin act of 1845. Summary statutory proceedings 
may also be had under section nine of the eighth article of the practice 
act of 1849. The party may also, after the final determination of the 
suit, resort to his common law action on the return bond, and may re- 
cover full damages within the limit of the penalty, although no judg- 
ment may have been rendered for the return of the property or for 
damages. Hansard vy. Reed, 472. 

36. Where, in an action under the eighth article of the practice act of 1849, 
the plaintiff gave a return bond and received the property sued for, and 
the court sustained a demurrer to the petition, and gave judgment for 
costs against the plaintiff, no assessment of the value of the property 
or of damages for its detention being made, nor a return of the prop- 
erty awarded, and afterwards the court at the same term granted the 
plaintiff leave to amend his petition; held, that the grant of leave to 
amend impliedly set aside the judgment for costs against plaintiff and 
reinstated the cause; and that the cause being still undetermined it 
would be premature for the defendant to institute a suit on the return 
bond. dd. 


PRACTICE AND PROCEEDINGS IN CRIMINAL CASES. 
See CRIMES AND PUNISHMENTS. PraAcTICE. EVIDENCE. 


1. Where three persons are jointly indicted for murder, one as principal 
in the first degree, the others as aiders and abettors, and the one in- 
dicted as principal in the first degree is put upon his trial first and ac- 
quitted, the record of his acquittal is inadmissible in evidence in favor 
of the others. State v. Ross, 32. 

2. Where several persons are jointly indicted for murder, one as principal 
in the first degree, the others as aiders and abettors, each defendant 
may be tried as principal either in the first or second degree. Id. 

3. Where a person is indicted for murder in the first degree, and is put 
upon his trial and convicted of murder in the second degree, and a new 
trial is ordered at his instance, he can not legally be put upon his trial 
again upon the charge of murder in the first degree; he can be put 
upon his trial only upon the charge of murder in the second degree. 
(Scott, Judge, dissenting.) Jd. 

4. In the case of a joint indictment of several for the joint commission of 
a crime, when once the conspiracy or combination is established, the act 
or declaration of one conspirator in the prosecution of the common 
enterprise is admissible in evidence against all. Acts or declarations of 


i 
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or 


10. 


11. 


one, made after the common enterprise is ended, whether by accom- 
plishment or abandonment, are not admissible in evidence against the 
others. Id. 


. The rule requiring prima facie proof of the conspiracy or combination 


to be first made before the act or declarations of one conspirator or ac- 
complice can be admitted against the others is not inflexible ; the judge 
may, in his discretion, under peculiar and urgent circumstances, per- 
mit such acts and declarations to be introduced before sufficient proof 
is given to establish the conspiracy or combination. Id. 


. The ninth section of the first article of the act concerning jurors (R. C. 


1855, p. 910), which provides that ‘‘no exception to a juror on account 
of his citizenship, nonresidence, state, or age, or other disability, shall be 
allowed after the jury are sworn,” does not apply to the objection that 
the juror had formed or delivered an opinion on the issue or any mate- 
rial fact to be tried ; if the latter objection be made on a motion for a 
new trial, the court must entertain it. Zd. 


. It is improper to direct a jury, in a criminal case, to disregard the entire 


evidence of a witness if they believe him false in any particular. 
State v. Cushing, 215. 


. The courts should not, in instructing juries, comment upon the testi- 


mony. Jd. 


. It is not incumbent upon the State in a prosecution for murder, if there 


is a failure to prove that the mortal blow was struck with the weapon 
mentioned in the indictment, to prove what the weapon used was. Jd. 
Where an indictment contains two counts, one founded on the 35th, the 
other upon the 39th, section of the second article of the act concern- 
ing crimes and punishments, (R. C. 1855, p. 565, 567,) and both 
counts relate to the same transaction, the defendant is not entitled to 
demand that the prosecution shall select the count upon which the 
defendant shall be tried. State v. Davis, 391. 

It is not good cause of challenge to a juror in a criminal case that he 
has formed or delivered an opinion on the issue or any material fact 
to be tried, if it appear that such opinion is founded only on rumor 
and not such as to prejudice or bias his mind. (R. C. 1855, p. 1191, 
§14.) dd. 


PRINCIPAL AND AGENT. 
See CoRPORATIONS. 


i 


2. 


3. 


To render a corporation responsible for the acts of its agent, a treas- 
urer, in illegally receiving or passing bank notes of less denomination 
than five dollars, it is not necessary that the agent should have express 
authority from the corporation. Christian University v. Jordan, 68. 

In order to establish an agency in behalf of a corporation it is not in- 
dispensable to show a written authority or a vote or resolution of the 
corporate authorities. Williams v. Christian Female College, 250. 
When a member of the board of trustees of a corporation, at a session 
of the board, makes a statement in respect to its action, and such state- 
ment is allowed to pass uncontradicted, such statement, although evi- 
dence against the board, is not conclusively binding upon it. Id. 
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4. In the execution of a promissory note a person may adopt and ratify 
the signing of his name by another. Dow’s Exec’r v. Spinney’s Exec- 
utor, 386. 


5. The authority of an agent to make an executory contract for the sale 
of land need not be in writing. Riley v. Minor, 489. 

PROHIBITION. 

See Writ oF PROHIBITION. 
PROMISSORY NOTES. 

See Bitts oF ExcHANGE AND Promissory Notes. 
PUBLIC POLICY. 

‘See AGREEMENT, 1. 


R 


RAILROADS. 
See CoNDEMNATION OF PRIVATE PROPERTY TO PuBLIC USEs. 


1. Where a person subscribes to the stock of a railroad company upon 
condition that the road should “pass” through a certain county, and 
on a certain designated route, it is not a condition precedent to the 
right of the company to demand the amount subscribed that it should 
actually construct and complete the road.along the line designated ; it 
is sufficient if the road be thus permanently located. North Missouri 
Railroad Co. v. Winkler, 318. 

2. Where a person contracts with a railroad company to grade and con- 
struct a division of the road, the company to retain a certain percentage 
as a security for the completion of the entire work, and the contractor 
sublets a portion of the division to another, and it is agreed between 
them that the contractor shall retain a certain percentage as a security 
for the completion of the subcontract, and the subcontractor completes 
his portion, and it is received, he may recover the sum agreed upon, 
including the percentage, of the contractor, although the latter may 
have failed to entitle himself to his percentage as against the railroad 
company. Blair v. Corby, 480. 

RATE-BILL. 
See ScHooxs. 
RATIFICATION. 
See ConvEYANCE, 38. 
RENT. 
See LanDLORD anp TENANT. 
REPLEVIN. 
See Craim anD DELIVERY oF PERSONAL PROPERTY. 
REVENUE. 


1. Where a county collector advances to the treasury the whole amount 
of taxes chargeable against him as collector, and dies before the expi- 
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ration of his term of office with a portion of the taxes delinquent, his 
successor in office is not bound, in his official capacity as collector, to 
collect such delinquent taxes for the benefit of the representatives of 
the deceased collector. He could not be held liable on his official bond 
for collecting and not paying over such delinquent list. If he should 
collect the delinquent list of his deceased predecessor, it would be as 
agent and not in his official capacity as collector. State, to use, §c., v. 
Rollins, 267. 

. The representatives of a deceased collector, who had made an advance 
of the taxes to the treasury, have a lien for the delinquent taxes, as pro- 
vided by the fifty-fifth section of the third article of the revenue act of 
November 28, 1857. (Sess. Acts, 1857, Adj. Sess. p. 91.) Zd. 

8. A sheriff acting under the act of the general assembly of February 27, 
1843, (Sess. Acts, 1843, p. 137,) sold thirteen several tracts assessed 
in the names of different persons for the taxes of the year 1842. They 
were sold in the lump and for the aggregate taxes of that year, the 
taxes due on each tract separately not being stated. Held, that the sale 
and the deed made in pursuance thereof were void. Keene v. Barnes, 
377. 

4. A county collector making sale of land for taxes under the act of Feb- 
ruary 13, 1847, (Sess. Acts, 1847, p. 119, § 10,) was bound to make his 
sales before the door of the court-house of the county ; so also he was 
required to set up at the court-house dour a copy of the advertisement 
by the register of lands of all the unredeemed lands of the state for sale, 
also to set up at the most public places in the county the twenty slips 
received from the register setting forth the lands and lots advertised in 
each county. If these requisites were not complied with, the sale by 
the collector would be invalid. Jd. 


ROADS AND HIGHWAYS. 


1. It is not obligatory upon commissioners appointed by a county court to 
lay out a county road to call to their aid the county surveyor or other 
competent surveyor; it is sufficient if the commissioners by their re- 
port designate the location of the road with sufficient certainty. Wyatt 
v. Thomas, 23. 


bo 


S 


SET-OFF. 
See Pieapine, 10. Insane Persons, 5. 


1. Where the guardian institutes suit upon such note in his own name, 
the defendant may plead by way of set-off a debt due him from the 
insane ward. Nickerson v. Gilliam, 456. 


SCHOOLS. 


1. If a rate-bill and warrant issued by a board of school trustees under 
the twelfth subdivision of the fourth section of the fifth article of the 
act providing for the organization of schools (R. C. 1855, p. 1437) be 
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regular and valid upon its face, the constable will be protected in exe- 
cuting it; he is not obliged to examine into the validity of those acts 
of the board of trustees upon the basis of which the warrant and rate- 
bill are issued. Turner v. Franklin, 285. 


SHERIFF’S SALE. 
See Conveyance. Executions. 


1. 


co 


In order that the defendant in an execution may recover damages 
against a sheriff for an irregularly conducted sale of property by such 
sheriff, he must show some loss or damage resulting to himself as a 
natural and legal consequence of the irregularities and improprieties 
complained of; he can not fix the measure of his own damages by his 
voluntary act in paying money to recover back from the execution 
purchaser the property alleged to have been irregularly sold. Duncan 
v. Matney, 368. 


. To constitute a valid levy of an execution on real estate, it is not neces- 


sary that notice of the levy should be given by the sheriff to the de- 
fendant in the execution; nor is it necessary that he should go on the 
land to make the levy, if he is sufficiently informed in relation to it to 
describe it properly. Id. 


. A sheriff succeeding to office upon the resignation of his predecessor 


must proceed to do all things remaining to be done and performed in 
relation to the execution of process commenced and partly executed 
by his predecessor, or by the coroner, provided such acts in part ex- 
ecution are legal and regular. Id. 


. It will not invalidate a levy in real estate that the name of the county 


in which the land is situated is not stated in the advertisement of sale. 
Id. 


. The law is silent as to what shall constitute the evidence of a levy ; it 


will be sufficiently regular if the memorandum of the levy be made 
upon a separate piece of paper and copied upon the writ of execution 
before its return; the officer may use his advertisement as evidence of 
the levy in making his return to the writ. Zd. 


SLANDER. 


1. 


2. 


3. 


Though an answer to a petition may contain different defences separate- 
ly stated, they must be consistent defences ; in an action for slanderous 
words, the defendant can not be allowed in the same answer to deny 
and also to justify the speaking of the words charged. (R. C. 1855, p. 
1288, § 14.) Atteberry v. Powell, 429. 

An answer in an action of slander justifying the speaking must confess 
the speaking; an answer merely stating that the words spoken are 
true is not sufficient as a justification; it should state the facts consti- 
tuting the crime or offence imputed so that an issue of either law or 
fact may be found. Jd. 

Where the petition, in an action of slander for charging the plaintiff 
with perjury, is defective, in that it does not state how the alleged per- 
jury was committed, the defect will be aided by a plea of justification 
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SLANDER—( Continued.) 
setting forth the circumstances under which the alleged false oath was 
taken. Id. 

4. In an action for speaking slanderous words, it is calculated to mislead 
the jury to refer it to them to determine whether the defendant “in 
substance” spoke or published the words charged, without explaining 
the meaning that the law would attach to that expression in connection 
with the proof of the slander charged. Jd. 


STATUTE OF FRAUDS. 


1. An agreement to purchase land at a sheriff’s sale and to hold it in trust 
for another is within the third section of the statute of frauds ; it must 
be in writing. Hammond’s Adm’rr v. Cadwallader, 166. 

. Where delivery of possession of land in case of a parol contract of 
sale has unequivocal reference to such contract and is under and by 
virtue of it, this will constitute such part performance thereof as will 
take the case out of the statute of frauds. Price v. Hart, 171. 

8. Where a deed of a married woman is invalid by reason of a defective 
acknowledgment, she may ratify and confirm the same after becoming 
discovert; a mere parol adoption would not be sufficient; it would be 
within the statute of frauds. Jd. 

4. A petition seeking to enforce a contract concerning land is not render- 
ed defective by reason of an omission to state therein that the contract 
is in writing ; if the defendant rely upon the statute of frauds, he must 
set it up in his answer as a defence. Gist v. Eubank, 248. 


bo 


STATUTES CONSTRUED AND NOTICED. 


Administration. (R. C. 1855, p. 154, 155, § 12, 16.) Kincheloe v. Gorman’s 
Adm’rs, 421. (R. C. 1855, p. 151, § 1.) Gainey v. Sexton’s Adminis- 
trator, 449. 

Assignments. (R. C. 1855, p. 202.) January v. Powell & Co.’s Assignee, 
241. 

Attachment. (R. C. 1855, p. 238, § 1.) Farnsworth v. Terre-Haute, Alton 
and St. Louis Railroad Co., 75. (R. C. 1855, p. 242,§ 9.) Beardslee 
v. Morgan, 471. 


Banking, Illegal. (R. C. 1855, p. 286, § 4, 9.) Christian University v. Jor- 
dan, 68. 

Boonville, Charter of. (Sess. Acts, 1839, p. 299; Sess. Acts, 1847, p. 185.) 
Werthiemer v. City of Boonville, 254. 


onstitution of Missouri. (Art. 4, § 6.) State v. Woolery, 300. (Art. 13, 
clauses 10, 14.) State v. Cowan, 380. (Art. 13, clause 7.) Evans v. 
Haefner, 141. 

Corporations. (R. C. 1855, p. 375, § 22.) Farnsworth v. Terre-Haute, Alton 
and St. Louis Railroad Co., 75. 

Crimes and Punishments. (R. C. 1855, p. 554.) State v. Ross, 32. (R. C. 
1855, p. 567, § 39.) State v. Davis, 892. (R. C. 1855, p. 620, § 15.) 
State v. Fogerson, 416. (R.C. 1855, p. 567, § 88.) State v. Stewart, 
419. 
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STATUTES CONSTRUED AND NOTICED—( Continued.) 


District County Court. (Sess. Acts, 1855, p. 474.) Whitehead v. Stoddard 
County, 138. 

Dower. (R. C. 1845, p. 485, § 81; R. C. 1855, p. 676, § 88.) Walter v. Mar- 
dus, 25. (R. C. 1845, p. 482,416.) Collins v. Warren, 286. (R. C. 
1845, p. 481, § 10.) Pemberton v. Pemberton, 408. See Tucker v. 
Tucker, 350. 

Dram-Shops. (R. C. 1855, p. 683, § 1.) State v. Cox, 475. 


Executions. (R. C. 1855, p. 738, § 12,13.) Mahan v. Scruggs, 282. (R. 
C. 1855, p. 753, § 74, 62, 68, 64.) Duncan v. Matney, 368. 


Fees. (Sess. Acts, 1857, p. —, § 3; R. C. 1855, p. 766, § 11, 12.) Kretsch- 

_. mar v. Board of Commissioners of St. Louis County, 124. 

Forcible Entry and Detainer. (R. C. 1845, p. 515; R. C. 1855, p. —, § 16.) 
Wade v. MeMillen, 18. 

Fraudulent Conveyances. (R. C. 1855, p. 802, § 1.) Eaton’s Adm’r v. Perry, 
96; Howell v. Bell, 35. 

Frauds and Perjuries. (R. C. 1855, p. 807, § 8.) Hammond’s Adm’rx v. 
Cadwallader, 166. See Price v. Hart, 171. 


Hannibal § St. Joseph Railroad Co., Charter of. Sess. Acts, 1887, p. 280, 
§ 9.) Hannibal & St. Joseph Railroad Co. v. Rowland, 337. 


Insane Persons. (R. C. 1855, p. 868.) Dutcher v. Hill, 271. 


Jurors. (R. C. 1855, p. 910, § 9, 8.) State v. Ross, 82. 
Justices’ Courts. (R. C. 1855, p. 964, § 5, 6.) Gott v. Williams, 461. 


Land Laws. (Acts of Congress of March 8, 1819, of May 24, 1824, of 
January 12, 1825, of May 24, 1828—3 U. S. Stat. at Large, p. 526; 4 
id. p. 31, 80, 801.) Carman v. Johnson, 84. (Act of Congress of 
March 2, 1821—3 U. S. Stat. at Large, p. 612.) Keene v. Barnes, 877. 
(Acts of Congress of June 138, 1812, of July 4, 1886.) Dent v. Siger- 
son, 489; Carondelet v. St. Louis, 527; Funkhouser vy. Hantz & Spald- 
ing, 520. 

Limitation. R. C. 1835, p. 394, § 7.) Cook’s Exec’r v. Holmes, 61. (R. 
C. 1845, p. 716, § 2.) Reyburn v. Casey, 129. See City of St. Louis 
v. Gorman, 593; Massey v. Tingle, 437. 


Partition. (R. C. 1855, p. 1122, § 65, 56.) Draper v. Draper, 13. 

Plank Road Associations. Sess. Acts, 1851, p. 259.) La Grange & Monti- 
cello Plank Road Co. v. Mays, 64. 

Practice Acts. (Sess. Acts, 1849, p. 90, art. 15.) Bailey v. Wilson, 21. 
(R. C. 1855, p. 1228, art. 6,§ 2.) Liney v. Martin, 28. (R. C. 1858, 
p. 1225, § 19.) Keithley v. May, 220. (R. C. 1855, p. 1280, § 13.) 
Campbell v. Garton, 343. (Id. p. 1283, § 24.) Bryant v. Harding, 
847. (Id. p. 1238, § 14; p. 1286, § 31.) Atteberry v. Powell, 429. 
(Id. p. 1235, § 24.) Frazier v. Bishop, 447. (Sess. Acts, 1849, p. 82, 
art. 8.) Hansard v. Reed, 472. See generally on Practice, Mitchell v. 
Williams, 132; Whitehead v. Stoddard County, 188; Peers v. Davis’ 
Adm’rs, 184; Hahn’s Adm’r v. Sweazea, 199; Caldwell v. Dickson, 
227; Pipkin v. Allen, 229; Gist v. Eubank, 248; Stephens v. Framp- 
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ton, 263; Grinnan v. Mockbee, 345; State v. Davis, 891; Pearce v. 
McIntyre, 423; McCullum v. Longan’s Adm’r, 451; Thompson vy. 
Mosely, 477. 

Practice and Proceedings in Criminal Cases. (R. C. 1855, p. 1176, § 25.) 
State v. Schrieker, 265. (R.C. 1855, p. 1191, § 14.) State v. Davis, 
391. 


Revenue Acts. (Sess. Acts, 1857, Adj. Sess. p. 91, § 55.) State, to use, 
&c., v. Rollins, 267. (Sess. Acts, 1847, p. 119, § 10; Sess. Acts, 1843, 
p. 137.) Keene v. Barnes, 377. 

Roads and Highways. (R. C. 1855, p. 1867.) Wyatt v. Thomas, 23. 


St. Louis, Charter of. (Sess. Acts, 1851, p. 155.) Chambers v. City of St. 
Louis, 543. 
Schools. (R. C. 1855, p. 1487, § 4.) Turner v. ‘Franklin, 285. 


Taxes. (Sess. Acts, 1843, p. 187.) Keene v. Barnes, 377. 
Town Plats. (R. C. 1845, p. 1055.) Ragan v. McCoy, 356. 


Weston Court of Common Pleas. (Sess. Acts, 1851, p. 203.) Blanchard v. 
Baker, 441. 
Witnesses. (R. C. 1855, p. 1577, § 6.) Riddles v. Aiken, 453. 
STAY OF EXECUTION. 
See JuDGMENTS. EXECUTIONS. 
STODDARD COUNTY. 
See County Courts. 
SUBSCRIPTION TO STOCK. 
See AGREEMENT. 
SUPERSEDEAS. 
See JuDGMENTS. ExXECUTIONS. 
SURPRISE. 
See PRACTICE. 
SURVEYOR. 
See Roaps anp Hicuways. 
SURVEYS. 
See Lanps anp Lanp TITLES. 


TAXES. 

See REVENUE. 
TAX SALE. 

See REVENUE. 

1. Where the officers of a municipal corporation, without authority, assess 
against a person for taxation land belonging to the corporation, and 
collect taxes thereon, and return the same as delinquent for nonpay- 
ment of taxes, buy the same at the tax sale and convey the same upon 








650 





INDEX. 


TAX SALE—( Continued.) 


redemption, the corporation will not be estopped, by these acts of her 
officers and agents, to claim the property as her own. City of St. Louis 
v. Gorman, 593. 


TENANTS IN COMMON. 


1. 


to 


Where two own a tract of land as tenants in common, and a third per- 
son acquires title to a portion thereof by adverse possession under the 
statute of limitations, the portion thus lost will be the common loss 
of the two estates held in common, and will be distributed between 
them according to their respective interests. Pipkin v. Allen, 229. 


. Where a person, owning a tract of land containing, say twelve hundred 


acres, conveys five hundred acres thereof, not designating the land con- 
veyed by metes and bounds, the purchaser will hold an undivided in- 
terest in the whole proportional to the number of acres conveyed to 
him. Id. 


. Where a lot with a dwelling-house thereon is owned by two persons as 


tenants in common, and one dies in possession of the whole, leaving a 
widow residing therein, she will not be entitled, under the sixteenth 
section of the dower act of 1845 (R. C. 1845, p. 432) as against the sur- 
viving tenant in common, to remain in possession of the whole lot 
until dower is assigned her. Collins v. Warren, 236. 


. Where two persons are tenants in common of land, and one of them 


receives a benefit therefrom, but in nowise interferes with the joint use 
of the land by the other, and does not affect its value in any manner, 
it would seem that he does not render himself liable to account to such 
other joint tenant for a proportionate share of the benefit received. 
Ragan vy. McCoy, 356. 


TORTS. 
See WASTE. 


TOWN PLATS. 


E 


The acknowledgment of the plat of a town by the proprietors under 
the act of February 12, 1845, (R. C. 1845, p. 1055,) is not rendered 
defective by reason of a failure of the person taking the acknowledg- 
ment to state in the certificate the fact that the persons making the 
same were personally known to him to be the persons executing the 
plat. Ragan v. McCoy, 356. 


TRESPASS. 
See WastTE. 


V 


VENDORS AND PURCHASERS. 
See ConVEYANCE. AGREEMENT. STATUTE OF FRAUDS. 


i. 


2. 


When a person parts with his property, he may attach such lawful con- 
ditions to the transfer as he thinks proper. McCune v. McCune, 117. 
Slaves were devised by a husband to his widow for life, with remainder 
to their children at her death. The persons appointed by the will to 
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VENDORS AND PURCHASERS—( Continued.) 


ive) 


I 


make the division among the heirs, with the consent of the widow 
made a division of the slaves among the heirs and widow, she reserv- 
ing the right to take back the slaves at any time she should choose to 
do so. This condition was not communicated tothe heirs. Held, that 
the acts and declarations of the heirs were inadmissible in evidence 
against the widow to show that she had consented to an unconditional 
surrender of the slaves allotted and an abandonment of her life estate, 
unless it were shown that she had knowledge of, or assented to, or 
acquiesced in, such acts and declarations, in some form or other. Jd. 


. A compliance within the time agreed upon with the condition upon 


which a conditional sale of a chattel is to be void or the property re- 
turned revests the title; and an offer to comply, or a tender of the 
money, is equivalent to payment, at least so far as to enable the ven- 
dor to maintain his action at law for the property or its value. Tvass’ 
Adm’r v. Boyd, 131. 


. False representations made by a vendor in the sale of a chattel, to 


amount to a fraud upon the purchaser, must be known to be false when 
made, and made with intent to deceive. Peers v. Davis’ Administra- 
tors, 184. 


. Where there is a parol agreement for the purchase of real estate, and 


the purchaser pays a portion of the purchase money, but there is not 
such part performance as will take the case out of the statute of frauds, 
and a loss occurs, as by the burning of buildings, before the execution 
of a valid contract of sale, such loss will fall upon the vendor, and the 
purchaser may recover back the purchase money advanced. Blew v. 
McClelland, 304. 


. The authority of an agent to make an executory contract for the sale 


of land need not be in writing. Riley v. Minor, 4389. 


. Delivery is necessary to the complete execution of a promissory note ; 


if the payee obtain possession thereof by fraud he can not maintain an 
action thereon. Carter v. McClintock, 464. 


WwW 


WASTE. 


1. 


2. 


Waste is a lasting damage to the reversion caused by the destruction, 
by the tenant for life or years, of such things on the land as are not 
included in its temporary profits. Proffitt v. Henderson, 325. 

The cutting of timber may be waste although necessary to the profit- 
able enjoyment of the land; it may be waste although the land is valu- 
able for timber only. d. 


WARRANT. 


1. 


If a rate-bill and warrant issued by a board of school trustees under 
the twelfth subdivision of the fourth section of the fifth article of the 
act providing for the organization of schools (R. C. 1855, p. 1487) be 
regular and valid upon its face, the constable will be protected in ex- 
ecuting it; he is not obliged to examine into the validity of those acts 
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WARRANT—( Continued.) 


of the board of trustees upon the basis of which the warrant and rate- 
bill are issued. Turner v. Franklin, 285. 


WESTON COURT OF COMMON PLEAS. 
See ExeEcuTIon, 7. 


WILLS AND TESTAMENTS. 


1. The words “die without issue” in a bequest of chattels, made in this 
state prior to 1845, when used alone as designating the contingency 
upon which a limitation over by way of executing a bequest is to take 
effect, mean an indefinite failure of issue, and the contingency conse- 
quently being too remote the limitation over by way of executory be- 

" quest is void. Chism’s Adm’r v. Williams, 288. 

2. In order that other additional expressions in the will may override this 
well settled meaning of the words ‘‘die without issue,” and make 
them mean a definite instead of an indefinite failure of issue, they 
must point incontestably and unequivocally to the death of the first 
taker as the period contemplated by the testator when the limitation 
over should take effect. Jd. 

3. A testator dying in 1832 bequeathed to his daughter Charity a horse, 
saddle and bridle, feather bed, a cow and calf, and a female slave; the 
will contained this further provision: ‘ But here be it fully under- 
stood, that if my daughter Charity should die without issue, then and 
in that case what I have willed and bequeathed to her, it is my will 
and pleasure that it be given by [my] executors to my daughter Ma- 
hala, to be enjoyed by her and her heirs forever.”” Held, that the lim- 
itation over by way of executory bequest was void as being upon a 
contingency too remote, an indefinite failure of issue. Id. 

4. A bequest of personal property by a husband to his wife would be no 
bar, under the tenth section of the dower act of 1845, (R. C. 18435, 
p. 481,) to her right of dower in the real estate of the husband. Pem- 
berton v. Pemberton, 408. 

5. Whether such a bequest would, if accepted, be a bar to the widow’s 
right of dower in the residue of the personal estate must depend upon 
the intent and meaning of the will of the husband. If it is manifest 
from a fair construction of the will that the testator intended the be- 
quest to be in lieu of dower, the widow must make her election ; she 
can not accept the bequest and also claim dower as allowed by law. d. 

6. If a husband bequeaths to his widow a slave belonging to his children 
by a former marriage, and makes those children his residuary lega- 
tees, they will be put to their election, either to relinquish the slave 
or to renounce the legacies ; they can not take both under and against 
the will. Jd. , 

7. In the year 1849 one Bryan Mullanphy made his last will in the follow- 
ing words: “I, Bryan Mullanphy, do make and declare the following 
to be my last will and testament: One equal undivided third of all my 
property, real, personal and mixed, I leave to the City of St. Louis, in the 
state of Missouri, in trust, to be and constitute a fund to furnish relief to all 
poor emigrants and travelers coming to St. Louis on their way bona fide to 
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settle in the west. I do appoint Felix Costé and Peter G. Camden exec- i 
utors of this, my last will and testament, and of any other will or exec- 1 
utory devise that I may leave. All and any such document will be 

found to be olograph, all in my own handwriting. In testimony where- 

of witness my hand and seal. [Signed] Bryan Mullanphy (seal).”’ 

The testator died in 1851, leaving a large estate, valued at more than 

a million and a half of dollars, the greater part of which consisted of 

lands situate in St. Louis county, beyond the limits of the city. The 

will was duly admitted to probate. Held, that the devise was a good 

and valid devise; that the City of St. Louis was capacitated to take 

and hold all the property embraced within the terms of the will upon 

the trusts therein indicated, and to execute and administer said trusts, 

subject to the control of a court of equity. Chambers v. City of St. 

Louis, 548. 


WITNESS. 

1. Interest in the event of a suit will not disqualify a witness ; he must, to 
be rendered incompetent, be a person for whose benefit the suit is 
prosecuted or defended. Riddles v. Aiken, 453. 

2. An attorney at law is a competent witness in a cause in which he is en- 
gaged as attorney; he may testify as to privileged communications 
made to him by his client, if they are otherwise relevant, when called 
upon by his client so to do. Jd. 

8. The fact, that the plaintiff in a suit has engaged to pay over to another 
the sum sued for when recovered, does not render such person an in- 
competent witness in behalf of the plaintiff as being the person for . 
whose benefit the suit is prosecuted. Gott v. Williams, 461. 


WRIT OF PROHIBITION. 


1. In cases arising under the ordinances of the city of Boonville in which 
the fines assessed do not exceed the sum of five dollars, the decision of 
the mayor is final; it can not be reviewed on appeal or certiorari ; nor 
can a writ of prohibition be resorted to to restrain the collection of the 
fine Wertheimer v. Boonville, 254. 
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